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1

INTRODUCTION

as the rain came gently
from the heavens
so we came
as the monarch moves freely
over lands & borders
so we move
as the dahlia tenderly holds
her dearest petals
so we hold each other
as the eagle rises
to greet the mountain air
so we rise
-

isabella martínez, “as flower, as song”
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At the age of 15 years old, my mother crossed the southern border alone and scared, leaving
Mexico and entering the United States. Crossing the border wasn’t her choice, but instead a
decision made by my mother’s parents because an opportunity had arisen for her to attempt a
crossing. By this time, two of her older brothers were already in the U.S. waiting for her. There
was no future for my mother in Mexico. Her father worked in the Tobacco fields located in the
high mountains of Nayarit, Mexico. My grandparents did not have much at all. They made little
money and could barely provide food themselves much less a family of 11 people. Despite
having so little, they had hope. Hope of a better future and a better life which they heard could
exist across the border in the United States. In 1990 my mother attempted to enter the U.S.
through the means of illegal entry. It was the fastest and most affordable option. She arrived in
Baja California, a northern state in Mexico that borders southern California. It was her first
attempt, and my mother’s brothers had hired a “Coyote,” a person paid to smuggle people across
the border. Many Coyotes were people who grew up on the border and knew their way around;
some were known to be ruthless men, capturing women who were alone, raping them or selling
them off to be sex slaves. My mother was fortunate in her first attempt to cross because she was
with another family that had two daughters her age. It was a two-day journey that involved
moving only at night. During the 1990’s, it was much easier to cross the border than it is today.
Enforcement of the border was done mainly through daily patrols on vehicle, with fences, walls
and natural borders like rivers and the Sonoran Desert doing most of the work. Now due to
extreme border militarization there are infrared sensors, motion detectors and thousands of
Border Patrol agents with assault rifles in armored SUV vehicles surrounding the border. The
group my mother was in had to travel discreetly and swiftly at night through the desert to avoid
being spotted and apprehended. On her first attempt, the night before they could reach the U.S.
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border, they were captured by the Mexican police. My mother says that when she was detained
the police felt pity for her because she was only 15 and without any family members
accompanying her. They brought her to the city of Tijuana, which is located in the Mexican state
of Baja California and let her go. She was released and still alone as she had to wait for her
brothers to reevaluate the next step of action, which ultimately became to try again.
Throughout this entire time, she had no direction over her life except for the fact that she
wanted to live. Finally, after a couple weeks of waiting the next opportunity arrived. She doesn’t
remember much about the second time around except that it was dark, cold, and everything was a
blur. Again, the journey was long, filled with walking and dodging the dangers that arise within
the desert at night. High temperatures during the day, on top of the scorching Sun, are hot
enough to dehydrate you in the matter of minutes. At night, it becomes cold enough to the point
where you can see your own breath as you breath quickly to stay warm. When my mother
reached the last checkpoint in the journey, the Coyote told her to run as fast as she could across
the desert floor until she reached a giant fence and wall. At the fence she was told to climb it and
continue to keep running and running until she reached the neighboring town. He told her to
never turn back around and to keep her focus straight ahead. In the neighboring town there was
another man waiting for her. He held her hostage until one of my mother’s family members had
officially paid the fee to cross. My mother was very fortunate in her second attempt; she made it
safety and began her life in the U.S. in the southern California town called Escondido. She
attended high school, learned to speak English and raised a family until 28 years later, she finally
received her first documentation status. Although my mother crossed the border by herself, and
not with her family, the thing she shares with many people who have crossed the border is the
risking of one’s life in the hopes of achieving a better life in the United States. My mother was
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very fortunate compared to so many of the migrants who have made the same journey as her.
Many have ended up imprisoned, caged, maimed, dead, or have been separated from their
children and parents under the false claim of public safety and security. Human lives have been
stripped of their humanity and reduced simply to statistics. The stories of migrants are important
in understanding the reality of so many people’s lives. Migrants who like my mother, only wish
for a secure future for their families.

In the Spring of 2018, I published a written story of my mother’s life and her journey to the
U.S. while I was abroad in Berlin, Germany.1 While I was abroad, I was fortunate enough to
enroll in an amazing class titled, Migration, Gender, & Nationalism. It was taught by Professor
Agata Lisiak who became a close mentor and supporter throughout my entire semester abroad.2
She encouraged me to write about my mother’s experience and created the path for its
publication. It was during this time period abroad that the Trump Administration’s “zero
tolerance” policy was in full effect. The effect of the policy made it a hard time for me in Berlin
and an even harder time within the class. It was painful to watch the dehumanization of the
migrant families by the Trump Administration. Especially during the media coverage of the zerotolerance policy where many photos, videos, and reports of human exploitation came to light.
Seeing how parents were being incarcerated and deported, while their children were left in
camps and shelters was hard on me mentally. I was enraged, distressed, and broken. I spoke to
my mother a lot for comfort during my interviewing process with her for my final project in
Migration, Gender, & Nationalism. My final project in that class would later become the

1

Saúl Amezcua, “Documenting the Undocumented: How the US-Mexico Border Shaped My Mother’s Life,” Media
Diversified (blog), June 21, 2018, https://mediadiversified.org/2018/06/21/documenting-the-undocumented-howthe-us-mexico-border-shaped-my-mothers-life/.
2
“Profiles,” accessed April 17, 2019, https://berlin.bard.edu/people/profiles/agata-lisiak.
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finished published piece. Throughout the entire process of creating the final essay, I couldn’t
separate the history and events that my mother had gone through, with what was happening to
the families at the border. I considered how different my mother’s life would have been if she
was one of the minors captured during the enforcement of the zero-tolerance policy. I grieved for
the parents and children that were affected by it. It was during this period of pain, frustration and
anger that I began to conceive an idea on what I wanted to present my senior thesis on.
When I returned back to the U.S. to begin my senior year at Bard College, I had begun to
investigate and formulate ideas on how I could structure my senior thesis. My senior year has
been a constant journey of learning, growing, and reflecting on how I should present my work. I
knew I wanted to explore and write about what the actions of the Trump Administration at the
U.S. southern border meant for the future of U.S. immigration policy. I was shocked by what
happened, but I also asked myself if the policy was really surprising or, given the history of poor
treatment of migrants within the United States, it ought to have been expected.

My senior project focuses on the policy that resulted in the separation of immigrant families
at the southern U.S. border from April to June 2018. I focus on the U.S. history of policymaking
with regard to immigration and the developments that lead up to the Trump administration
enacting the zero-tolerance policy. I will analyze the history of the U.S. immigration system and
its deep connection to maintaining family unity. From the genesis of the early immigration
system which was kickstarted by the creation of the Immigration Act of 1924, dubbed the
Johnson-Reed Act. To our now modern immigration system created upon the foundation of The
Immigration and Nationality Act of 1965 (also known as the Hart–Celler Act), family unity has
always been a core element of the U.S. immigration system. Even throughout the mid 1980’s till
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the late 2010’s, when the U.S. immigration structure began to rapidly change towards a system
which primary focused on limiting immigration and addressing the increasing number of
unauthorized migrants. Family unity was still a central component of the social and political
structure of the U.S. immigration system.
This idea of family unity was turned upside when President Donald Trump began separating
children from their parents in order to create a deterrence and end the common practice of
releasing families awaiting trial. The zero-tolerance policy marked a new era in the immigration
system in which the idea of family unity no longer stood. In this era, the notion of family became
a weapon that was utilized by the Trump Administration to change the immigration system
towards a merit-based and militarized system. This new system would be one in which families
were no longer a priority, but were instead targeted, criminalized and used as leverage to install
fear and deterrence among other migrants.
In chapter 1, I emphasize the specific history of the U.S. immigration system, breaking it into
different eras and examining its connection to family unity. This is important because it provides
the background information needed to understand the changes that have happened within the
immigration system. I focus on the political and social climates between the years of 1924 and
2016. It was in this time period that the U.S. immigration system begins to take shape and
become the modern U.S. immigration system we know today. Throughout this time period there
have been many substantial changes to the immigration system, but the idea of family unity has
always remained. Even after the 1980’s when mass deportations began, families were either kept
together in detainment for the maximum time allowed or released together to await trial. The
latter was common among migrants wishing to seek asylum after a failed attempt to enter the
U.S. via unauthorized means.
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In chapter 2, I focus on the Trump Administration’s zero tolerance policy, specifically with
what lead to its creation, its motivation, and the challenges it presented to families seeking
asylum. I deconstruct the false narrative that was created by the Trump Administration which
argued that the policy was not intentionally used for its deterrence effect. I provide a detailed
explanation that proves the zero-tolerance policy was in fact used as a deterrence effect and who
was to blame for the defense and prolonging of the policy. I analyze how the policy was directly
meant to target individuals and families who, under normal conditions, would exercise their right
to claim asylum if they were detained for illegal entry. Although, since 1996 any illegal entry
into the U.S. has been a federal misdemeanor under the title “Improper Entry by Alien”, previous
administrations have mostly disregarded the misdemeanor if the individual(s) seek to make a
defensive asylum claim. All defensive asylum claims are processed through a special U.S. court
system entitled the Executive Office for Immigration Review (EOIR). From there migrants stood
before an immigration judge who would then decide if the claim to asylum was valid or not. This
all completely changed under President Trump’s zero-tolerance policy. Under the new policy,
regardless of any asylum claim, all migrants including children were prosecuted and
apprehended. This is where the separation began as minors could only legally be held for a
maximum of 20 days. To avoid this the Trump Administration marked all minors as
“unaccompanied” regardless of whether or not they were alone. They then prosecuted and
deported the adults under the charge of “Improper Entry by Alien.” The children were then
legally treated as unaccompanied minors which meant they needed to be transferred into the
custody of U.S. Office of Refugee Resettlement (ORR) under the Department of Health and
Human Services (HHS).
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In my final chapter I speak about the cruel conditions in which the children were kept while
under the supervision of ORR. This then contributed to the massive bipartisan opposition to the
separation policy, which ultimately lead to its ending. Within this chapter I expand on the
surprising change in policy undertaken by the Trump Administration when it was met with
public and media opposition to the separation of families. As immigration was one of the main
tenets of President Trump’s platform, his “trump card” so to speak, it was surprising to see such
a quick retraction of the policy. Even with a small majority of support for the separation policy
within the Republican party, the Trump Administration was still forced to backpedal and opted
to end the policy via executive order. From there I write about what sparked the bipartisan
support and how the notion of family unity, which has always been a part of the immigration
system, was a hidden force behind the backlash. I speak about prominent figures who publicly
came out in opposition of the policy and how the media added to the social and political climate
during its duration.
In my conclusion I warn the readers about the trajectory of immigration policy in the
aftermath of zero-tolerance. How although the policy of separating migrant families was
“officially” ended, the practice still continues under the guise of profiling which migrant
“appears” to be a danger to the child. I highlight the account of a mother of three who had her
children separated from her and sent to another state because of a past record of deportation.
Although the zero-tolerance policy has seemingly ended, in reality it has become a bigger threat
because of the lack of media coverage, and its ability to disguise its attacks on the families of
immigrants under the banner of protecting children.
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Chapter 1 La Historia:
A History on the U.S. Immigration System & its Roots in
Family Unity

Though we tremble before uncertain futures
may we meet illness, death and adversity with strength
may we dance in the face of our fears.
-

3

Gloria E. Anzaldúa, This Bridge We Call Home3

Gloria Anzaldúa and AnaLouise Keating, This Bridge We Call Home: Radical Visions for Transformation
(Psychology Press, 2002).
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1.1
Introduction

Immigration in the United States has gone through many different shifts and eras, not
only in terms of how policy and laws should decide what to do with immigration but also on how
we should view and protect these migrants. Since the conception of the U.S.’s modern
immigration system family unity has always been at its core. The U.S.'s immigration policy as
we know and understand it today had its fundamental foundations in the Immigration Act of
1924, commonly referred to as the Johnson-Reed Act. This initiated an era labeled here as "The
Era of Quotas." The Johnson-Reed Act did not create the immigration policy we are familiar
with today but instead laid out a precedent for "illegal" and "legal" immigration by framing
immigration as lawful and unlawful. The Johnson-Reed Act was the first time the U.S. attempted
to address immigration, both in a wanted and unwanted lens.4 It established a massive federal
immigration restriction policy for the purpose of controlling and manipulating immigration
through a nationality-based quota system which also prioritized families. This continued for
about forty-years until a new immigration law changed the basic structure of immigration. This
new law became known as the Immigration and Nationality Act Amendments of 1965, also
called the Hart-Celler Act. This law marked a second era, inspired by the civil rights movement,
in which immigration was diversified with the elimination of the Nation-based Quota system,

4
Keeping in mind the Chinese Exclusion Act of 1882, which was also an act similar to immigration control, but not
one of massive federal level scale that aimed to create an immigration system but instead an act aimed directly at a
specific group of people by excluding them access of entry within the U.S. So, although the Chinese Exclusion Act
of 1882 was an act aimed at stopping a certain group from entering into the U.S. it was not an immigration act nor
was it significant to the history of the Immigration Act of 1924.
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that had proven to be discriminatory in favoring specific European countries. 5 Again, the notion
of family unity was extremely important as many migrants used family connections to reach the
United States. With the beginning of the Hart-Celler Act, the U.S. entered a new era, which I will
call the “Era of Mass Immigration”. During this era, the U.S. opened its borders like never
before, and we saw a period in time in which immigration, both authorized and unauthorized,
increased immensely. This era is what sparked discussions about what unauthorized migration
into the U.S. could jeopardize, such as jobs and government assistance programs. Rising in this
era was the opposition toward unwanted migration by the federal government. This later resulted
in an immigration system that we better understand today, with the creation of Immigration
Reform and Control Act of 1986. The Immigration Reform and Control Act of 1986, also called
the Reagan Amnesty Act resulted in increased border security and mass deportations of
unauthorized migrants. This shift in policy is called the “Era of Mass Deportations” because the
U.S. began to focus its immigration platform on restricting access into the U.S. with increased
security at the border and larger scale deportations. Although this shift occurred, the importance
of family unity continued to stand, as migrants with family connections to the U.S. still held
priority and families were rarely split up through deportation unless it was a serious situation that
endangered multiple parties.
The Hart-Celler Act of 1965 had a monumental effect on immigration in terms of racial and
gender integration into the United States. Unlike the Immigration Act of 1924 that limited the
number of immigrants allowed into the United States through a national origins quota system.
The Hart-Celler Act of 1965 was followed by the end of the Bracero Program which was

5

Rebecca E. Zietlow, “To Secure These Rights: Congress, Courts and the 1964 Civil Rights Act,” Rutgers Law
Review 57 (2005 2004): 945–1008.
Congress laid a precedent for making the immigration system fairer with the previous 1964 Civil Rights Act, which
completely changed the legal and social systems within the U.S. in regards to race.
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established by executive order on July 1942 and ended on December 1, 1964. Over the program's
22-year lifespan, over 4.5 million Mexicans were accepted and hired which ultimately lead to the
infamous immigration law enforcement initiative known as Operation Wetback in 1954. Timothy
J. Henderson writes in Beyond Borders: A History of Mexican Migration to the United States that
the end of the Bracero program and birth of the Hart-Celler Act of 1965 was no coincidence,
especially given the influence of the civil rights movement. Henderson writes that progressive
politicians viewed the Bracero program as exploitative of Mexican workers and detrimental to
the conditions of Americans workers. Henderson also acknowledges that the immigration policy
in place before the Hart-Celler Act of 1965 was racist and preferred Western-Europeans over all
other migrants. In June 11th, 1963 President John F. Kennedy gave a speech to the American
Committee on Italian Migration, in which he called the immigration policy under the JohnsonReed Act, as "intolerable" and acknowledged its bias against the Italian community. 6 It not only
hindered Italians from entering the U.S. but also discriminated against people from Asian,
Eastern-European, and African nations.7 The Hart-Celler Act of 1965 eliminated the quota
system, which disproportionately favored three countries in particular: The United Kingdom,
Germany, and Ireland. These three countries had accounted for 70 percent of all visas handed
out.8 Although the Hart-Celler Act of 1965 did not entirely abolish "quotas" there were no longer
limits set towards a country on how many migrants could be accepted.9 Instead, there was a cap
set on immigration as a whole from different hemispheres. This drastically diversified the U.S

6

Remarks to American Committee on Italian Migration at the East Colannade of the White House, 11 June 1963
https://www.jfklibrary.org/asset-viewer/archives/JFKPOF/045/JFKPOF-045-003
7
“The Immigration Act of 1924 (The Johnson-Reed Act),” Office of the Historian, United States Department of
State, accessed December 3, 2018, https://history.state.gov/milestones/1921-1936/immigration-act
8
Mae M. Ngai, Impossible Subjects: Illegal Aliens and the Making of Modern America, Politics and Society in
Twentieth-Century America (Princeton, N.J: Princeton University Press, 2004).
9
Nation-based quotas were abolished, but instead there was now an across the board set limit on how many
migrants the U.S. could accept. This was based on hemisphere which also decided country cap.
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immigrant population which shifted from an estimated 75% percent European to as low as 15%
European.10 Amongst Asian countries, migration was four times greater than it was prior to the
Hart-Celler act of 1965.11 Today, one in four people in the U.S is a direct descendants of those
who entered under the 1965 act.12 Throughout this change to the immigration system, families
were given a priority in accepted Visas. Wives and children were at the top of the list, which was
followed by siblings and parents. This order and policy became the staple of family unity and
protection within the U.S. immigration system.

1.2
Post- Hart-Celler Act

Although the Hart-Celler Act ended a discriminatory quota-based system on nations, the act
still retained a quota-like-system. The quotas which had previously limited immigration based on
nationality now placed an annual cap of visas allowed for an entire year based on the Earths
hemisphere. Thus, the world was divided into the Western and Eastern hemisphere with 170,000
of Visas given to the Eastern Hemisphere, with each country allowed 20,000 per year. With the
Western Hemisphere, the annual cap of visas was 120,000 visas with the same 20,000 cap per
country. This process had levels of hierarchy that placed a large emphasis on families being
prioritized. With about three to fourths of the allowed Visas being reserved for migrants who

10
“The Legacy of the 1965 Immigration Act,” CIS.org, accessed December 3, 2018, https://cis.org/Report/Legacy1965-Immigration-Act.
11
“The Legacy of the 1965 Immigration Act.”
12
“The Hart-Celler Immigration Act of 1965,” Center for Immigration Studies, accessed December 3, 2018,
https://cis.org/Report/HartCeller-Immigration-Act-1965.
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came in through family connections. Most of these family connections were for wives, children,
and in some cases parents.
Henderson notes that although the government intended for the Hart-Celler Act of 1965 to be
“friendlier” and give more “equal” opportunities to migrants in general. It did not take into
account the vast majority of Mexican immigrants that were coming into the U.S. after the ending
of the Bracero program. This contributed to the mass unauthorized migration of MexicanAmericans in the United States. Many people who participated in the Bracero program were
already migrating in and out of Mexico into states like Texas, Arizona, and New Mexico. This
migration did not stop after the Bracero program was ended because work was always more
abundant and rewarding in the United States. Because of this, many Mexicans continued to enter
to fulfill the still high and open demand of labor force. This later contributed to the establishment
of stronger border security and the "crackdown" on Mexican migrants entering and already
within the U.S. after the Immigration Reform and Control Act of 1986.
The immigration reform did not fix the immigration problem, as complications with the HartCeller Act of 1965 began to arise. Henderson gives the example of Visas that were allowed by
the U.S. government to be issued and how they were disproportionately unfair despite their
attempt at being fair to each country. He gives the example of the difference in priority given to
countries like Uruguay and Mexico. Both which were given the same number of allowed visas
even though Uruguay had far less need of an immigration quota, since fewer people in Uruguay
were trying to enter the United States. Additionally, Uruguay is 5,000 miles away from the
nearest U.S. border thus giving two different countries with very different situations the same
allowance.13 Although there were still set limitations on countries, it was not a "national quota

13

Timothy J. Henderson, Beyond Borders: A History of Mexican Migration to the United States, Viewpoints/Puntos
de Vista (Malden, Mass: Wiley-Blackwell, 2011).
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system" in the sense that the U.S. was not looking for specific requirements to fulfill but instead
each country was given a cap of the number of migrants that could apply and enter.
Adding to the immense flow of migration into the U.S. from Mexico was the destabilization
of Mexico’s political climate and economy. With the abrupt end to the Bracero program and the
new immigration reform of 1965, deportation rapidly increased in comparison to previous
years.14 Henderson writes that within a year of the Hart-Celler Act, deportations of
undocumented migrants were eight times higher than the year prior.15 Not only was immigration
changed in a way that allowed more people into the United States, border patrol stations and a
crackdown on undocumented migrants, specifically Mexicans, saw deportation numbers rise up
to a higher degree than prior to the 1965 act.
Although deportations increased this did not stop migrants from attempting to enter the
United States. Estimates of the number of unauthorized migrants were about 540,000 in the
timeframe of 1965-1969. This then increased in1980, with new studies estimating as much as
3,000,000 total unauthorized immigrants in the United States.16 This then dropped to 2,093,000
in 1983, most likely due to the Refugee Act of 1980 that established new definitions and policies
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for refugees.17 This act was signed by President Jimmy Carter on March 17, 1980, and raised the
cap on individuals claiming refugee status from 17,400 to 50,000 a year. The president also
established the ability to exceed that cap when a president deemed it necessary. Although this
helped lower unauthorized immigration briefly, it did not stop the increasing flow of
unauthorized immigration in the United States. The constant increase in immigration eventually
leads to the Immigration Reform and Control Act of 1986.
The Immigration Reform and Control Act of 1986, often called the Reagan Amnesty Act,
was signed into law by President Ronald Reagan on November 6th, 1986.18 The bill focused
primarily on the hiring of unauthorized immigrants and sought to help legalize certain migrants
who fit a specific criterion on date of entry within the United States. The bill specifically made it
so that any employer had
to attest, on a form developed by the Attorney General, that the employee's work status
has been verified by examination of a passport, birth certificate, social security card, alien
documentation papers, or other proof” and for the employee to "similarly attest that he or
she is a U.S. citizen or national or authorized alien, and the employer to keep such
records for three years in the case of referral or recruitment, or the later of three years or
one year after employment termination in the case of hiring.19
The bill also strengthened security at the U.S. southern border, created the H-2A visa which was
specifically for temporary seasonal agricultural workers. The “Amnesty” aspect of the bill said
that any migrant who came into the U.S. prior to January 1st, 1982 and was able to prove that
they had no criminal history or background during their time in the U.S. was able to become
documented. Other requirements to the Reagan Amnesty Act were that migrants had to possess
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"minimal" knowledge of U.S. government and history and know entry-level English. Through
the Reagan Amnesty Act, around 2.7 million individuals were granted legalization status and
although estimates on undocumented immigration during this time show that a large portion of
unauthorized migration was documented, trends in unauthorized migration were still rising. 20
One of the criticisms of the Reagan Amnesty Act was that it did not stop the arrival of
unauthorized immigrants coming into the U.S. but instead primarily focused on the migrants who
were already settled in the United States. Another common critique was the fact that the bill also
allowed employers off the hook if they were caught employing unauthorized workers if
employers claimed they had no idea they had received falsified documents. Thus, this solely
placed the responsibility and blame on only the unauthorized workers. Although the bill was
publicly presented as being aimed at ending the exploitation of unauthorized workers in
situations where employers were using these migrants as a way to acquire cheap labor, the
loophole did not stop or hold employers accountable for these actions.
By the time of the authorization of the Reagan Amnesty Act, immigration was no longer
being viewed as a way to fuel the increasing and growing U.S. economy as it had been before.
Social and political outlooks were changing the way immigrants and refugees were viewed. Prior
to this moment, immigration was understood as the product of humanitarian crises for which the
U.S. felt it had a responsibility to provide assistance. At the same time immigration was a way to
boost the U.S. economy through the acceptance of "skilled" migrants into the United States.
Following the Reagan Amnesty Act, we see laws put in place that increased the grounds for
deportation. Subsequent to the Reagan Amnesty Act, deportations were limited to what the U.S.
classified as "serious crimes", which included weapon possession, drug trafficking, rape, and
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murder. Following the Era of Mass Immigration that occurred with the start of the Hart-Celler
Act of 1965, we again see a new era emerge. This new era, which I will label as the “Era of Mass
Deportations” was filled with political compromises on how immigration should be handled by
both ends of the political spectrum. This resulted in constant disagreements and widespread
disapproval on the topic of immigration. Unauthorized immigration continued to rise which
concerned many conservative politicians while liberal members wanted to push for more access
and opportunity for migrants entering the United States, both documented and undocumented.
This difference in priority resulted in a push for more immigration policies that urged for more
deportations and border security. These policies still strongly emphasized the importance of
protecting families, keeping them together and providing more stabilization and security for
immigrants as long as they adhered to strict guidelines.

1.3
Immigration Crack Down

The political and social climate of the 1980s began to shift from viewing immigration as a
way of helping the U.S. economy, to viewing it more as a threat to the culture and social makeup
of the United States. The concept of “illegal immigration” was changing and forging the
threshold of a new era which I call the “Era of Mass Deportations”. This era was filled with
policies meant to compromise and please both conservatives and liberals but failed to prioritize
the migrant themselves. Prior to this, the Era of Mass Immigration completely diversified the
immigration process of the U.S. and created frameworks and systems for refugees to be included
in the immigration system. This went on for about 20 years, however as unauthorized migration
rose across the continent and massive political attention was placed on increasing drug use in

Amezcua | 19
America. President Nixon's initiated the infamous "war on drugs" in June 1971. Nixon's war on
drugs eventually was passed down to Ronald Reagan who continued the legacy by imposing the
Anti-Drug Abuse Act of 1988.
The Anti-Drug Abuse Act followed through with the trend of stricter immigration
enforcement by making deportation for migrants related to drug offenses a lot easier. Prior
deportation for drug-related offenses mostly happened when connected to large-scale drug
trafficking. This new enforcement made the simple use of drugs a valid means for deportation.
The Anti-Drug Abuse Act created a constraint upon authorized reentry into the United States.
This policy is a good example of how the U.S. structured their immigration enforcement policy
as it tried to focus primarily on targeting immigrants who were publicly viewed as "bad". While
simultaneously making it harder for immigrants within the U.S. who weren't necessarily causing
harm. Essentially the Anti-Drug Abuse Act made it easier for the U.S. to deport migrants and
harder for both authorized and unauthorized immigrants to fit the mold of a “model citizen”. This
placed large amounts of pressure on migrants within the U.S. to assimilate and made it easier for
migrants to also be exploited. At the same time, there was still an emphasis on not disrupting
families and solely attacking the “singular migrant individual”. Meaning that families as a whole
were not targeted but instead the Act was meant to address migrants who were not conforming to
U.S. social norms.
This is significantly shown with the “Family Fairness Initiative” which was a program
created and orchestrated by the Immigration and Naturalization Services. This program started in
1987 and continued until late the 1990s when it was taken over by the Immigration Act of 1990
that created the Family Unity Program. The Family Fairness Initiative was created because of a
major loophole within the Reagan Amnesty Act which did not take into account the children or
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spouses of those who would be authorized under the new bill. This became a failure to the
immigration systems core because families were no longer being considered as a whole. Because
of this, many minors and spouses were left at risk of being deported while the member who was
able to become documented under the Reagan Amnesty Act was not. This raised many concerns
of family separations and the American Immigration Council published a fact sheet detailing
"Publicly available estimates at the time were that ‘Family Fairness' could cover as many as 1.5
million family members, which was approximately 40 percent of the then-unauthorized
population".21 This meant that 40 percent of unauthorized migrants were at risk of deportation
and family separation. Because of the Family Fairness Initiative, the entire family was
considered and protected from deportations.
In 1989, Republican President George H. W. Bush Sr. entered office as the 41st President. He
established a new INS commissioner after the previous commissioner Alan C. Nelson was fired
from office in June 1989 amidst allegations of mismanagement and maladministration.22 In July
1989, the Bush Sr. administration pushed for a bill that aimed to stop all spouses and children of
those who were legalized under IRCA from deportation under the premise that it was cruel. The
Senate overwhelmingly agreed with the legislation and passed the bill with an 81-17 vote,
protecting the family members of those undergoing the process of legalization set out by the
Reagan Amnesty Act. Unfortunately, the bill failed to pass in the House of Representatives,
reflecting the shift in priority of this era on immigration policy. One in which the lack of a
consensus undermined attempts at reform via legislation. Following this legislative failure, on
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October 26, 1989, the new INS Commissioner, Gene McNary, was sworn into office. On
February 2nd, 1990 under the administrative direction and with the support of President George
Bush Sr, the INS expanded the Reagan’s Family Fairness policy to all ineligible spouses and
children under 18 of family members who were being legalized by Reagan’s Family Fairness
policy. Commissioner McNary was later quoted explaining, “It is vital that we enforce the law
against illegal entry. However, we can enforce the law humanely. To split families encourages
further violations of the law as they reunite”. 23 Here commissioner McNary is echoing a view
central to U.S. immigration policy, a system that both enforces the law yet respects the notion of
family unity. Although the U.S. government still wanted a stronger and secure border to prevent
the rise of unauthorized migration, it still maintained a moral family-oriented approach.
This family-oriented sentiment by leaders within INS not only led to the creation of the
Immigration Act of 1990 but also further emphasized the importance of family protection under
it. This new reform was marked at the time as the biggest change to the U.S. immigration system
since the Hart-Celler Act of 1965. It was revolutionary in the sense that it represented an
important structural change to the immigration system. One important change was the rise in the
cap of the number of immigrants that the U.S. would allow in. The new max number was set at
700,000, with 465,000 visas being specifically set aside for family-sponsored immigrants – so
66% of total Visas were to be used for family members of U.S. citizens. Not only were family
related Visas made a priority, but to get a Visa in general, there was a new hierarchy that laid out
which immigrants would receive preference over the other. They were ranked in order of 1st
family-related immigrants; 2nd employment-based immigrants; and 3rd diversity immigrants.
With regard to family-related immigration, the bill sought to "allocate[…] annually by
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preference specified numbers of visas for family-sponsored immigrants, according to certain
formulas," among designated groups of migrants.24 This preference had its own categories for
individuals that fit this criterion. 1st to “unmarried sons and daughters of U.S. citizens”; 2nd
“spouses and unmarried sons and daughters of permanent resident aliens”; 3rd “married sons and
daughters of U.S. citizens”; and 4th “brothers and sisters of U.S. citizens, if such citizens are at
least 21 years of age”. 25 Within this law, we see a new structural change towards the importance
of family unity within the newly formed immigration system.
Although this acts intention was to reform the immigration system by focusing on both a
family-oriented visa and a skilled immigrant labor approach. It, unfortunately, did not stop the
continuous rise of unauthorized immigration in the United States. Even though about 66%
percent of allowed Visas were set aside for families. The quota was quickly filled up and at times
would take years before someone was able to claim a spot. This left many migrants outside of the
new system, forcing them to take alternative measures. The pressure of wanting to live in the
U.S. yet avoiding painful wait times that could last over 15 years, contributed to the increasing
number of immigrants entering into the U.S. through unauthorized means.26 Families were
willing to risk capture at the border for the hopes of attaining a better life within the United
States. Time was of the vital essence and many families knew what was at stake and could not
afford to risk being forgotten in the always backlogged immigration system.
After President George Bush Sr. left office, immigration was still a large topic of discussion
among politicians and the general public. The war on drugs and poverty was still on the rise and
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a new President was in office, President Bill Clinton. President Clinton entered office on January
1993, and like many presidents in this era, he focused a lot of his platform on immigration.
Pressures of unauthorized immigration and the war on drugs/poverty still rising. President
Clinton signed the "Violent Crime Control and Law Enforcement Act of 1994." Although aimed
at ending crime in America through harsher sentencing and policing. It also affected countless
immigrants across the United States. The bill's stricter reforms of the criminal process resulted in
an even larger number of deportations. If an immigrant, both lawful and unlawful was caught in
a criminal act, the Violent Crime Control and Law Enforcement Act allowed officials to avoid
processing an individual through the proper deportation process which required immigrants to
appear before a court. Under this new act, officials had the power to deem an offense as grounds
for deportation without giving the migrant a proper trial. This decision increased and made the
deportation of immigrants a lot easier but also helped fuel the mass incarceration of poor black
and brown people all across America. 27
Although the Violent Crime Control and Law Enforcement Act of 1994 that President
Clinton passed was not directly aimed at immigration, the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 was. This act reinforced and solidified the criminalizing
tendency of the Violent Crime Control and Law Enforcement Act, except this time it was aimed
directly at migrants. Although deportations were already slightly rising as a result of the Violent
Crime Control and Law Enforcement Act of 1994, the Immigrant Responsibility Act really
accelerated mass deportations in America to an even larger scale than before. 28 The Immigrant
Responsibility Act served as a paradigm for the Era of Mass Deportations. The bill focused on
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the increased militarization of border patrol and continued the ongoing process of criminalizing
immigrants with a "criminal" background or record by deporting massive amounts of immigrants
who fit the easy-to-fit description of a "bad" immigrant. A "bad" migrant was forged as being
one who didn't contribute to the commonwealth or exemplify the hard to fit box of a model
citizen. Both political parties were at odds on how to properly deal with the spreading public fear
of unauthorized immigration, but both agreed that “bad” immigrants should be the ones targeted.
Democrats wanted to continue to allow immigrants who were “at risk” to enter the U.S, but
Republicans felt the priority should have been focused on the continual rise of unauthorized
migrations. In order to compromise, immigration reforms during this time aimed at dealing with
immigration by focusing on restricting anyone who fit the model of a bad migrant. While also
simultaneously establishing limitations that made it harder for migrants, in general, to enter into
the U.S.
In California, particularly during the early 1990s, there was a strong wave of antiimmigrant sentiments. Communities felt that the government was not putting in enough effort to
make changes to the immigration system. One issue against immigration within these
communities that was brought to the forefront, was the fact that unauthorized immigrants were
able to use government-funded assistance programs. These programs included government
sponsored welfare, public education, and free healthcare. Governor of California at the time,
Peter Barton Wilson (1991–1999), had very strong anti-immigrant sentiments and used the
public's similar opinion on immigration to fuel his political campaign and agenda. 29 Governor
Wilson published an open letter addressed to President Clinton in August 1993 where he blamed
California's budget problems on immigrants living within the state. 30 In the open letter, he
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proposed legislation that would repeal a clause in the Fourteenth Amendment within the U.S.
Constitution, which granted immigrants born in the U.S. birthright citizenship. 31 Following the
open letter to President Clinton, Governor Wilson continued onward with his agenda against
migrants with a bill called Proposition 187.32
Proposition 187 was drafted when a small group of people within California created a
petition that pushed for stricter immigration regulations and limitations. The petition which
garnered over 385,000 signatures was originally under the name “Save-Our-State” initiative or
SOS. 33 It later became better known as Proposition 187. Proposition 187 was filled with reforms
to California's immigration policy, and similar to Governor Wilson's letter, it proposed massive
changes that included "denial of social services, including public education and all nonemergency healthcare to undocumented immigrants".34 On top of this, any undocumented child
enrolled in the California school system would have to register as an undocumented student
along with their parent(s). 35 Anyone who was "suspected" of being undocumented was to be
reported to INS by service providers and school administrators. Proposition 187 also further
established the usage, manufacture, and distribution of fake documents as a federal felony, which
included a minimal sentence.36 What was confusing about the criminalizing of the fake
documents was that businesses who hired undocumented workers were not mentioned at all or
held accountable even though they were doing the hiring and could have easily addressed this
themselves. 37 Proposition 187 was a clear attack on migrant families within the State of
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California, as a majority of the bill’s propositions were directed towards ending family assistance
and education. When it came down to vote to support or oppose Proposition 187, the majority of
California voted in support for it with 59% of the votes.38 Almost immediately after Proposition
187 was voted on and passed, a federal district court judge blocked it arguing that it violated the
United States Constitution. This court block signifies an establishment of immigration as a
family-centered process. 39
Although Proposition 187 failed in becoming a legal law within the state of California,
Proposition 187 succeeded in showing that there were strong anti-immigrant sentiments growing
within the U.S. populations. Proposition 187 wanted to strip financial and education aid to
migrants and reverse the protection of birthright citizenship. This bill mainly targeted
undocumented families, especially children who benefited from both the educational and health
care provided by the state of California and the Federal Government. If Proposition 187 would
have passed without any confrontation, it would have completely undermined the core value of
previous policies which aimed at ensuring families were together, stayed together, and were
protected. The feelings that people had about Proposition 187 would not completely die, as we
see today in our U.S. President, the same issues on immigration that were contested in the '90s
would again now be brought to the attention of the American People.

1.4
Enforcement at The Border
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With the continual rise of both authorized and unauthorized immigration in the 1990's
and more aggressive border enforcement, came another problem. This was the treatment of
migrants attained at the U.S. Mexico border. Those who were trying to enter lawfully and
unlawfully. Before the early 1990s regulations on how immigrants should be treated, kept, and
processed were very vague. Men and women from all ages were housed in the same quarters
where they would be subject to constant strip-searches in each other's presence for long periods
at a time. One of the biggest issues was the handling of accompanied and unaccompanied
minors, which did not have a set limit on how long they could be held. INS did have regulations
set forth to protect minors, but they were only sufficient enough to protect minors from the
people they were housed in. One important figure in changing this was Jenny Lisette Flores who
was a 15-year-old girl from El Salvador, who in 1985 was apprehended for trying to enter into
the U.S. without documentation.
El Salvador's Civil War lasted from 1979-1992. 12 years filled with economic
depression, and constant death. In the civil war, the U.S. backed the Salvadoran Military
Government against a leftist political party known as the "Frente Farabundo Martí para la
Liberación Nacional" (FMLN). During this period of the Cold War, fear of Communism
spreading throughout the United States and the West had a large effect on U.S. foreign policy.
The Soviet Union had not collapsed yet, and in Germany, Berlin was still separated by a wall.
The Salvadoran civil war was marked by thousands of civilian deaths and millions displaced
from their homes.
In 1985 when 15-year-old Jenny Lisette Flores attempted to enter into the U.S. she was
one of many trying to flee the brutality of the war raging on in her homeland. Jenny Flores was
detained by INS in southern California for a period of two months. She claimed she suffered
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constant abuse throughout her detainment. Jenny's mother, who was already in the U.S. as an
unauthorized migrant, asked a cousin of Jenny, who was a legal resident, to pick up Jenny from
the INS detention facility. INS refused to give up Jenny arguing they would only release migrant
minors to a close parent relative and continued to keep Jenny in the detention center. INS argued
this was done according to a "fear" of releasing unaccompanied minors into the wrong hands.
Because of this, it was INS protocol to only release minors into parents' hands regardless of
whether other people could prove they were related and a guardian. Although Jenny's mother
was living in the United States, she feared that because of her undocumented status, upon
arriving in the detention facility they would also capture her and deport her back to El Salvador.
Eventually, the Center for Human Rights and Constitutional Law caught wind of Jenny Flores'
situation and initiated a lawsuit against the U.S. which would be known as Flores V. Reno.40 The
Center for Human Rights and Constitutional Law argued that the both the U.S. policy on
detaining and releasing minors were in direct violation of an individual's Due Process and Equal
Protection clause stated in the U.S. Constitution. Lower courts came to an agreement that the
handling of minors, especially the use of strip searching them, was in violation of the U.S.
Constitution. When it came to the policy of releasing minors the lower courts upheld the claim
that the U.S. had acted within the law in refusing to release the minors to someone who wasn't a
parent or legal guardian. This decision made it all the way to the Supreme Court in 1992 when
the Court eventually upheld the lower court's decision. However, this subsequently changed in
1997 under the Presidency of Bill Clinton. Both the U.S. government and the party representing
Jenny Flores came to an agreement called the Flores v. Reno Settlement Agreement, in which
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both parties on behalf of future policy and change came to a consensus on the rules and
regulations of handling unaccompanied minors entering the United States.
The Flores Settlement created a national rulebook for the way in which minors were to be
apprehended, detained, and released. Generally, the Flores settlement requires that the federal
government do three things when detaining minors. Firstly that "INS shall release a minor from
its custody without unnecessary delay" which was legally set to no more than 20 days for minors
who were unaccompanied.41 The second important ruling was that minors should be released to
anyone that falls under the new guideline of people who minors could be released to. This was
done in order of preference, in case multiple parties at once wanted to gain custody of the minor.
This was important because before, INS and the Federal government refused to release a minor
unless it was to a parent or legal guardian forcing many unaccompanied minors to be held for
weeks by INS regardless of any close family in the U.S. offering to take in the minor. The final
important ruling was that during the minor’s time in custody INS was made responsible for
ensuring that the minors were provided with the “least restrictive setting appropriate to the
minor's age and special needs” and that their “physical, mental, and financial well-being” were
met.42 Minors would no longer be subject to strip searches, cell blocks with opposite genders,
and locations without basic necessities, like sleeping and dental products. If a parent or guardian
could not be found for the minor who was detained, then after the 20-day deadline they would be
placed into facilities that could take care of them until their transfer into a temporary foster care
system, which in most cases became distant family member.
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The Flores Agreement became the standard for how minors should be treated through
subsequent administrations. Although the flow of unauthorized migrants and minors both
accompanied and unaccompanied continued to rise, Presidents were held in check as to how they
dealt with minors attempting to enter the United States. It wasn't until 2014 that the Flores
Agreement would again become subject to public discussion. In 2014 the Obama administration
was facing a crisis in immigration, especially in relation to minors and families. Large pressure
was being placed by the record-breaking levels of unauthorized immigration into the United
States. The Department of Homeland Security released a document that placed the number of
authorized migrants within the U.S. at 12.1 million as of January 2014, compared with an
estimated 8.5 million in 2000.43 The year 2014 was not only a difficult year for the
Administration because of the record number of unauthorized migrants, but it also saw a record
number of families and unaccompanied minors apprehended at the U.S. Mexico border. The
Obama administration tried to address this in part by detaining accompanied minors with their
parents/guardians who were caught entering the U.S. in facilities where they would await
deportations. This practice exceeded the 20-day time period but maintained on keeping families
together. Following reports that this was being used as a way to stop the rising number of
families seeking asylum, Federal Judge Dolly M. Gee from the United States District Court for
the Central District of California, halted the policy as a violation of the Flores Agreement of
1997.44
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What was interesting about Judge Gee’s decision, was that previously the Flores
Agreement only applied to minors who came into the U.S. who were unaccompanied. Meaning
that any accompanied minors weren’t necessarily protected under the Flores agreement. Judge
Gee established that the Flores agreement also applied for minors that were accompanied by an
adult, which meant that the entirety of the Obama administration’s policy was in violation of the
Flores agreement. Judge Gee gave the Obama administration one week to figure out what to do
with the families who were detained and to ensure that in the future they would not hold minors
in any detention for any periods that violated the set limit by the Flores Agreement. This was a
very important decision because what would follow would be the formalization of the already
common practice of the previous Bush administration. This was the practice of releasing the
families altogether when the 20-day time period came.45 After 2014, the practice of releasing
apprehended family units that included minors continued up until the start of Donald Trump’s
presidency in 2016.
In 2014, in between the months of June and September, the number of unaccompanied
minors and family units had reached an all-time high. For family units, the number was as high
as 16,000 apprehended and over 10,000 for unaccompanied minors. 46 This was a dramatic
increase from the years before with the number's years prior to averaging at less than 4,000 for
each category.47 The Obama administration tried to grapple with this by placing pressure on
Mexico to fortify their southern border with Guatemala. This resulted in the Mexican
Government policy known as Programa Frontera Sur (Southern Border Program) in July 2014.
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This program was initially meant to help migrants from Central America apply for asylum in
Mexico rather than letting migrants cross through Mexico to get into the United States. Programa
Frontera Sur was partially funded by the U.S. government as a strategy to redirect incoming
migrant flows to Mexico rather than the U.S. southern border. In the end, the program failed to
successively deter migrants away from the U.S. and instead created a platform for President
Trump to use in the 2016 Presidential election.

1.5
Conclusion: No Longer A Family-Focused System

With the election of President Trump, a different approach to immigration emerged.
Instead of a family-oriented system, immigration would become a zero-tolerance policy focusing
completely on shutting down the entry and arrival of migrant families seeking asylum. President
Trump ridiculed President Obama and Bush’s policy on releasing families, labeling it as the
“Catch and Release” policy. President Trump made claims that releasing migrants after they
were apprehended at the border lead to migrants disappearing when summoned to appear in
immigration court. In April 2018 President Trump stated
we have a country where if they step one foot — not two feet — if one-foot hits our country,
we have to take those people gently, register them, and then release them. Okay? We’re
going to release them, essentially, in a short period of time. So, we release them. And then
they’re supposed to come for a court case. We hire more judges — we’re trying to hire
thousands of judges. No other country in the world does it. We hire judges so that these
people will come back. Now, they’re on the land. We release them. They go someplace
into our country. They’re supposed to come back within two or three years for a court
case, but nobody ever comes back. It’s bad enough to say, “Come back in three years.” But
nobody comes back anyway. This is our country.48
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This demonization of families being released because of the Flores Agreement led to the present
practice of separating children from their families under a zero-tolerance policy which happened
during March 2018- to early June 2018 at the Southern U.S. Mexico border. The policy
established the removal of a child from their parent(s) or guardian when apprehended, which also
labeled any child apprehended as an unaccompanied minor. The result was that the child(ren)
would go through the same legal process as if they had tried to enter into the United States alone.
Because of the Flores Settlement, this meant that after the 20-day time period. The separated
children would be relocated to facilities built for housing unaccompanied minors. This happened
until they could be placed in a foster-care system, or distant relative in the United States.
Because the parent(s) or guardian(s) that accompanied the child(ren) are not protected by the
Flores Agreement, meaning they can be detained much longer and in most cases, deported
immediately back to their country of origin. This new policy forced the separations of families
which completely deviated away from the family-centered core of what the immigration system
had been since 1924.
The separation of families signaled a new era, one that was not characterized by a family
unity-oriented approach like it had been before. Instead, the separation of families marked an era
in which the U.S. government viewed the notion of a family-oriented immigration system as the
problem with immigration in the United States. The zero-tolerance policy emerged from
previous policies and perceptions of immigration that laid a precedent for the new era I will call
“The Zero-Tolerance Era”.
After 1965, we saw a change in U.S. history, as the immigration system became
diversified and expanded. We saw a growth in immigration, as well as a rise in unauthorized
migration into the United States, particularly those from war-torn, and impoverished, Latin-
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America. This led to a series of family-oriented policies which sought to not only document
those who had spent years already within the United States as undocumented migrants, but also
the families of these immigrants as well. This was seen through the emergence of the Reagan
Amnesty Act, which is argued to be one of the most liberal immigration policies since the
Immigration and Nationality Act of 1965. Moving from this we then saw how the U.S. began to
focus on criminalizing immigrants through a series of policies. These policies had a negative
effect on the immigrant community in terms of making the ideal model of a "good" immigrant
harder to fit, while also making the role of "the bad" immigrant easier to embody. We saw this
with the Violent Crime Control and Law Enforcement Act of 1994 and the Immigrant
Responsibility Act of 1996. These bills tried to manage immigration by making it harder for
migrants to come and stay within the U.S. but at the same time easier to deport them. During the
1990’s we encountered the mistreatment and humiliation of migrants specifically minors, which
lead to the Flores Agreement that laid down the precedent for the humane treatment of minors
entering the United States. Fast forwarding to 2014 the Flores Agreement came into question
again with a Federal Court deciding it not only applied to unaccompanied minors but all minors
regardless of status.
Although the immigration system in the U.S. was continuing to get stricter and also
becoming harder for migrants to enter the U.S. both through authorized and unauthorized ways.
It still maintained a strong priority for family units as a whole. This all began to change with the
Trump administration, which focused its agenda and approach on criminalizing all immigration,
even family units. This led to the Trump administration seeking to end what they viewed as a
weak point in the immigration system, which was releasing migrant families who came with
minors. This, in turn, resulted in the Trump administration decided to separate minors from the
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adults they came with in order to deter new migrants from coming and also to stop the "catch and
release" policy President Trump resented. The anti-birthright sentiment that we saw emerge and
almost overcome the state of California in the 90’s. Is one that today has generated a lot more
federal attention under the Trump Administration, which is claiming to make an end to birthright
citizenship to children born to undocumented parents. 49 Although it was ruled unconstitutional
by the courts, President Trump has vowed to overturn it because he views it as another weak
point in the U.S’s immigration system. Like the separation of families that occurred. The zerotolerance approach to the system of immigration is disregarding the family-oriented approach
that has guided our immigration system since the beginning of the Immigration Act of 1924.
Prior to the Era of Zero-Tolerance, we saw massive public anti-immigration attitudes that
led to propositions, bills, and increased border security aimed at dealing with immigration and
stopping unauthorized immigration. Although deportations were made easier and authorization
harder, the U.S. still maintained a strong family-oriented approach in the sense that its
immigration policy aimed at reuniting, protecting, and helping families of both undocumented
and documented status, especially minors. This was completely abandoned and turned upside in
the Era of Zero Tolerance which enforced a stricter stance on immigration criminalizing every
individual regardless of family or age. No more is the idea of family protection and reunification
the goal of the U.S immigration system, but instead, the new focus has become immigrant family
deterrence, deportations and separations.
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Chapter 2 La Separación:
An Explanation & Analysis of the Family Separations that
Occurred Under the Zero Tolerance Policy

Broken spears lie in the roads;
We have torn our hair in our grief
The houses are roofless now, and their walls
Are red with blood.
Worms are swarming in the streets and plazas,
And the walks are spattered with gore
The water has turned red, as if it were dyed
And when we drink it,
It has the taste of brine
We have pounded our hands in despair
Against the adobe walls,
For our inheritance, our city, is lost and dead
The shields of our warriors were its defense.
But they could not save it.
-
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2.1
Introduction

In 2018 public outcry both shook the Trump administration and signaled the arrival of a
new era of immigration. It began with reports of separated families at the U.S.’s southwestern
border and the criminal prosecution of adult asylum seekers. The family separation policy
signaled the beginning of a zero-tolerance stance that the U.S. would take in regard to
immigration. Within the span of eight months, at least 2,700 families were stripped from one
another and separated with no intent, on the part of US government, for reunification. At least
1,995 children were taken from 1,940 adults from April 18th, 2018 to May 31st, 2018.51 During
the months of April and May, the U.S. Department of Health and Human Services reported that
the number of children in custody increased from 8,886 to 10,773. Some of the children
separated from their parents were as young as 8 months old.52 Months before Attorney General
Jeff Sessions had announced the zero-tolerance policy, families were already being separated at
the border under the Trump Administration. Between October 1, 2017-May 31, 2018, at least
2,700 children were separated from their families at the border. What finally brought attention to
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the separations was the sharp increase in children being taken from their parents in a short
amount of time. Shockingly 1,995 of the 2,700 children were separated within a six-week
window (April 18-May 31) at the end of that eight-month period.53 Within the 6 weeks of the
enforcing of the zero tolerance policy family separations increased by over 1100% in comparison
to averages between October and March of that year.
These events lead to a bipartisan outcry that included high-profile Republicans like Laura
Bush, Ralph Reed, Franklin Graham, George Will, and Steve Schmidt, the latter two renouncing
their Republican party membership.54 Many religious organizations joined these public figures in
condemning the policy including the U.S. Conference of Catholic Bishops, the Council of
Bishops of the African Methodist Episcopal Church, the Quaker Friends Committee on National
Legislation, the Islamic Society of North America, the Jewish Orthodox Union, and the Soto Zen
Buddhist Association.55
Although the zero-tolerance policy did not specifically state that a child must be
separated from their parent or guardian it did not stop the DOJ from initiating the process of
arresting the adults, taking them away from their children and marking their children as
“unaccompanied minors”. The act of separating children from their parent or guardian was
carried out under a policy in which all persons, including those seeking asylum, who were
apprehended for illegal entry into the U.S. would be transferred over to DOJ to be prosecuted for
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the federal misdemeanor of illegal entry.56 This zero-tolerance policy was announced on April
6th, 2018, by then-Attorney General Jeff Sessions and Thomas Homan, who at this time was
acting Director of Immigration and Customs Enforcement (ICE). This announcement was
important because it marked the disregard of any defensive asylum claim from migrants entering
the United States. This meant that unlike before, when a migrant could claim asylum if
apprehended at the border. Now a migrant would be criminally prosecuted regardless of whether
or not they had a claim to asylum. This is why the policy is called “zero tolerance” because it
meant the U.S. was now taking a hard stance on immigration where criminalizing migrants is
more important than assisting them.
The Trump administration announced in early April of 2018 that it was ending the
practice of catch and release. President Trump villainized the Obama administration for allowing
it to continue.57 Catch and release, as President Donald Trump dubbed it, was the common
practice that occurred when adult migrants were apprehended at the border with minors. Under
this policy, upon apprehension by Border Patrol, the law required a Border Patrol agent to ask a
migrant if they feared persecution in their home country. If the migrant said “yes”, then they
would be given an interview to determine if their fear was credible. If passed, they would then be
labeled as asylum seekers. After this, the migrants would then enter the official process of
Asylum which varies in length but could take anywhere from several months to several years.
All asylum seekers must go through the immigration court system, which has been criticized for
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its delays and backlogs.58 In July 2018 there were over 733,000 pending immigration cases,
which was towards the end of the separation policy.59 Something that is important to note is the
fact that asylum seekers are not provided an attorney which means one needs to be privately
hired. This is important to understand because many asylum seekers are fleeing war-torn LatinAmerica and arrive at the U.S. with little to no money. Hiring a private attorney is in many cases
not financially possible for migrants and results in little power within the court system. It is
reported that migrants applying asylum have a five times higher chance of getting accepted if
they have an attorney. In 2017, 90 percent of migrants who did not have an attorney present to
represent them in court were denied asylum, compared to almost half who did have attorneys and
were accepted.60 Because the U.S. was not legally allowed to hold the minor in custody, the
common practice became to release the minor and their parent or guardian whom they arrived
with. This is especially convenient because many facilities that are made to hold families operate
at near capacity. Because of this, both the Bush and Obama administration made it a common
practice to release the family after the 20-day period until they were given an official court date.
This catch and release practice as the Trump administration labeled it, was one of the
many reasons the Trump administration acted by separating families. The administration claimed
it was easy for migrants to “disappear” once released from detainment and not show up to their
assigned court date. President Trump and many of his Republican supporters were in direct
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opposition to this because they believed it created a loophole within the immigration system that
migrants would then exploit. Essentially the Trump Administration believed that many of the
claims for asylum were in fact without merit and should not be considered.61 Although missing
an assigned court date is something that rarely does occur, there is no evidence that suggests it
was a major threat to the immigration system and that it contributed greatly to undocumented
migrants within the United States. To address this phobia of “disappearing migrants,” the Trump
Administration, criminalized the adults and sent the minors to different facilities. This was done
instead of continuing the practice of processing migrants claiming asylum and releasing them
until their court date. The Trump administration focused on criminalizing an important aspect of
the common defensive seeking asylum process. Because any illegal entry or crossing into U.S.
territory is a federal misdemeanor, regardless if it is to seek asylum, the Trump administration
chose to focus on that fact. Rather than if the migrant was seeking asylum. Under the new policy,
when a migrant was now apprehended at the border they were immediately detained and escorted
to a federal jail under the charge of the federal misdemeanor. Legally a minor could not be
accompanied to the jail, so they would be separated, marked as an unaccompanied minor and
then transferred over to the Department of Health and Human Services (HHS). Within HHS, the
Office of Refugee Resettlement (ORR) would then take charge of the minors’ resettlement to
either the U.S. foster care system, or a detention center.
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2.2
The Trump Administrations “Zero Tolerance” Policy

The policy of family separation that took place under the title of zero tolerance gained
widespread attention from politicians, celebrities, former first ladies, and the media. However,
there was no real "new" policy created specifically aimed at separating families. Instead, the
Trump Administration expanded on an already existing law that states any adult entering into the
U.S. through an illegalized means should be criminally prosecuted. This was marked as a federal
misdemeanor for a first-time offender but very often for migrants seeking asylum it was never
enforced. This was seen during the Obama and Bush administrations, in which when a migrant
was apprehended for crossing the U.S. border but claimed asylum, the administrations would
focus on the asylum claim first, rather than the law-breaking aspect of it. What the Trump
administration did differently was ignore any claim to asylum, focusing instead on the lawbreaking aspect which meant arresting and deporting the migrant(s). If any adult migrants
happened to be accompanied by minors when apprehended, the Trump administration would still
continue to criminalize the adult, which then ultimately lead to separating the family. Only adults
were legally allowed to be placed into jails and prosecuted because under U.S. law, as a minor
cannot be criminally prosecuted for illegal entry into the United States. To bypass the fact that a
child could not be criminally prosecuted under the same guidelines as an adult, and in order to
fully arrest and deport the adults. The Trump Administration argued that separation was needed
to enforce the law.
Although family separations are not new to the history of the U.S. or even the post 9-11
immigration system, the Trump Administration did something no other era or presidency did.
This was the attack on the idea of family unity within the immigration system by separating
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families who were seeking asylum in order to deter immigration away from the United States.
The Trump administration made a clear stance that family unity was no longer a core value
within the immigration system. During the Bush Administration (2001-2008), an inspector
general report from the Department of Homeland Security assured that family separation only
occurred when a parent was criminally charged or if a shelter/facility lacked any space for both
the adult(s) and the minor(s). This policy resulted in a backlash which then pushed the Bush
administration to create facilities where families would be held together. The Obama
Administration, just like the Bush Administration, mainly separated families if the minor was
viewed at risk or endangered by the adult and if the adult was to be criminally prosecuted.
Both the Bush and Obama Administration viewed the idea of family unity to be important
and did not resort to focusing on the federal misdemeanor that occurred when an individual
entered the U.S. through unauthorized means. Instead, the main priority was family protections
and processing asylum claims. The Trump Administration viewed catch and release as a weak
policy with President Trump claiming
We have to have a wall. If we don't have the wall, there's no bill. We have to catch
and release. We catch a criminal, a real criminal, a rough tough criminal, we take
his name and then we release him. And we say please show up to court in a couple
of months. You know what the chances of getting him to court are? Like zero. OK.
It's crazy. Then we have the lottery program, right. It's called lottery visa.62
Trump's comments claim that the catch and release system was a way for migrants to find a
loophole into wrongfully entering into the United States. These claims were at best misleading,
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as the American Immigration Counsel states that 96% of families detained seeking asylum
showed up to their court dates. 63
Instead, the Trump Administration wanted to create their own loophole by establishing a
deterrence policy targeted at migrants already trying to enter the United States. Their way of
stopping migrants was to criminalize all illegal entry and begin prosecuting adults. This is where
the zero tolerance or "family separation policy" began. On April 6th, 2018, the Office of Public
Affairs under the Department of Justice released a statement that read
Attorney General Jeff Sessions today notified all U.S. Attorney’s Offices along the
Southwest Border of a new “zero-tolerance policy” for offenses under 8 U.S.C. §
1325(a), which prohibits both attempted illegal entry and illegal entry into the
United States by an alien. The implementation of the Attorney General’s zerotolerance policy comes as the Department of Homeland Security reported a 203
percent increase in illegal border crossings from March 2017 to March 2018, and a
37 percent increase from February 2018 to March 2018—the largest month-tomonth increase since 2011.64
This Whitehouse statement said that any illegal or attempted illegal crossing would be criminally
prosecuted, regardless of whether or not the individual was trying to claim asylum, even though
they are legally allowed to do so. Jeff Sessions publicly defended the separation policy saying,
“If you are smuggling a child then we will prosecute you, and that child will be separated from
you as required by law… if you don’t like that, then don’t smuggle children over our border.”65
A couple of days prior to the announcement of the policy, Sessions increased U.S. Border Patrol
and ICE resources at the U.S. Mexico border by sending 35 federal prosecutors and 18
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immigration judges.66 Here we again see the Trump Administration, this time under Sessions
leadership, propagating a false narrative that migrant adults being accompanied by minors are
not families but instead an attempt to smuggle a child into the U.S.
Publicly the Trump Administration defended this policy by claiming that it was acting "as
required by law", but, as the actions of previous administrations showed, it was not required by
law to separate families at all. In this case, it was done because the Trump Administration’s
agenda was to deter migrants from coming into the U.S. as it believed it was addressing a fault in
the immigration system. President Trump tweeted "The Democrats are forcing the breakup of
families at the Border with their horrible and cruel legislative agenda. Any Immigration Bill
MUST HAVE full funding for the Wall, end Catch & Release, Visa Lottery and Chain, and go to
Merit-Based Immigration. Go for it! WIN!"67
In reality, this zero-tolerance policy was not a law that was created but instead a
redirection of focus of criminalization on migrants. This was done by viewing them under a
criminalized lens rather than under the lens of individuals and families seeking help. Homeland
Security Secretary Kirstjen Nielsen tweeted “We do not have a policy of separating families at
the border. Period… (but if) the adult has broken a law…illegal actions have and must have
consequences…no more free passes, no more get out of jail free cards.”68 Because of this many
activists have argued that this policy was used as a deterrent to lower the amount of crossing
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attempts at the border. It infringed on a migrant’s right to claim asylum and bypassed the notion
of family that has been a part of the U.S. immigration system.
The U.S. has a strong and recent history of using deterrence as a strategy, during the
1990s the U.S. Border Patrol implemented a strategy called Prevention Through Deterrence. The
strategy was enacted to shift migration routes away from areas that were walled and fence, which
were often ineffective at stopping unauthorized migration. Instead, U.S Border Patrol would
heavily monitor and militarize the areas of the border that were fenced and common location to
attempt a crossing point. This was done while also simultaneously and purposely leaving parts of
the U.S/Mexico less monitored around harsh areas like the Sonoran Desert.
In a National Border Patrol Strategy document released in 1994 it stated, “The prediction
is that with traditional entry and smuggling routes disrupted, illegal traffic will be deterred, or
forced over more hostile terrain, less suited for crossing and more suited for enforcement.”69 The
reasoning for this, which at first sounds counter-intuitive to what the U.S wants to accomplish
with immigration, is so that “illegal traffic will be deterred, or forced over more hostile terrain,
less suited for crossing and more suited for enforcement.”70 “More suited for enforcement” as
used in this quote does not mean enforcement by individuals of U.S Border Patrol, but instead
enforcement of policing by the harsh environments of the U.S/Mexico Desserts. The Sonoran
Desert is used as a tool of prevention by focusing U.S. resources on areas which are common for
migrants and diverting/deterring migrants to take more riskier and harsher routes in which very
few manage to complete, much less survive.71 Essentially the U.S. Border Patrol document

69
Jason De Leon and Michael Wells, The Land of Open Graves: Living and Dying on the Migrant Trail (Univ of
California Press, 2015).
70
Jason De León, Eduardo “Lalo” García, and The Undocumented Migration Project / 16 Feb 2016, “A View From
the Train Tracks,” SAPIENS, February 16, 2016, https://www.sapiens.org/culture/prevention-through-deterrence/.
71
León, García, and Feb 2016.

Amezcua | 47
showed the harsh reality that the U.S purposely diverted migration routes into dangerous and
hostile terrain knowing full and well that it would result in many deaths of human beings.72

2.3
From Asylum Claim to Federal Misdemeanor

Prior to the Trump Administration’s execution of their zero-tolerance standpoint and
policy, the initial process for asylum seekers was broken down in two ways, Affirmative and
Defensive. An affirmative asylum claim is when someone claims asylum at a specific location
used to process asylum claims, while a defensive asylum claim is done when a migrant is
apprehended by I.C.E or border patrol but believes deportation will place them at risk. An
affirmative asylum claim can occur when a migrant journey to a U.S. port of entry and files a
claim for asylum, which has traditionally been the approach favored by presidential
administrations. An affirmative claim can also occur if the migrant is already present in the U.S.
and advances a claim within a year of arrival. If an individual makes an affirmative claim for
asylum, then it is a U.S. Citizenship and Immigration Services (USCIS) officer opens an
investigation if whether or not the individual’s claim to asylum is valid.
Filing a claim for asylum under the affirmative process is characterized as the “legal”
way to enter in the U.S. if you are fleeing some form of persecution.73 It is through this process
that many presidential administrations have urged migrants to seek because it is socially and
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politically viewed as one of the “right” ways to enter into the U.S. Although checkpoint areas are
set up all across the border and also within big cities, their accessibility for migrants varies due to
a series of procedural barriers. Migrants applying for an affirmative asylum case are required to
provide their own interpreter for their asylum interview with USCIS. Another barrier placed is
the fact that due to a backlog of asylum cases many can take anywhere from 6 months to several
years – in 2018 the average pending wait time was 721 days.74 This can be a huge deterrent to
migrants who financially cannot afford to take the risk financially investing in applying to
asylum, which is very costly. As a result, many would-be asylum seekers choose not to go
through the affirmative asylum route and instead put their trust into crossing into the U.S.
through unauthorized methods and if detained claiming a defensive asylum process.
The Defensive asylum process is triggered when an immigrant claims asylum after being
apprehended by U.S. Customs and Border Protection (CBP) or Immigration and Customs
Enforcement (ICE) often following an unrecognized crossing of the border. This is called
defensive because officially under U.S. law entering into the U.S. through a non-point of entry
without proper documentation is a federal misdemeanor -- “Improper Entry by Alien” -- which
for a first offense can be punished by up to 6 months in prison.75 In response to this arrest, a
migrant can make an asylum claim in order to halt the process of being deported or removed
from the U.S. (Although this is the most common scenario, migrants can choose to also push a
defensive asylum claim if they were denied an asylum claim through the affirmative process.)
All defensive asylum claims must be processed through a special U.S. court system entitled the
Executive Office for Immigration Review (EOIR). As stated earlier in the text, under the 1996
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Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), any person claiming
asylum must be legally detained regardless of asylum claim status. All migrants must then after
being detained appear in front of an EOIR judge to continue in the defensive asylum process.
When a migrant is finally given a court date, they must provide themselves with a lawyer at their
own expense, but any migrant under a defensive process is provided with a translator if they
cannot speak English. At court, the EOIR judge hears from both parties and then decides if the
claim for asylum is eligible. If the EOIR judge declares a migrant’s case to be ineligible then the
migrant and the prosecutor have the right to appeal the decision, which further prolongs the
process and is a bigger financial burden on the migrant. If the appeal is denied, then the migrant
is ultimately deported back to their home country.
With the Trump administration, the focus of asylum claim changed from protecting those
seeking asylum into focusing on the federal misdemeanor that occurred. Prior to the Trump
Administration's zero-tolerance policy families apprehended by ICE or CBP for unauthorized
entry into the U.S. with minors would be largely viewed as having a credible defensive claim to
asylum and the federal misdemeanor charge was not emphasized within the process. Under the
Trump administration's zero-tolerance policy this was no longer the case. Instead of having the
option to initially claim for asylum under the defensive asylum process CBP or ICE was ordered
by the Trump Administration to focus solely on the fact that a federal misdemeanor had
occurred. This meant that any unauthorized immigrant apprehended was given no option of
claiming asylum and was instead immediately prosecuted and arrested. Trump Administration
believed that such an approach would operate as a disincentive to migrate and result in fewer
migrants entering the United States. In order to justify this new policy then-Attorney, General
Jeff Sessions claimed in a June 25th, 2018 speech to the National Association of School Resource
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Officers “that 80 percent of asylum claims are without merit.”76 This was, of course, found to be
a false claim because in reality what actually occurred was that 80% of migrants were denied a
claim to asylum. This did not mean that 80% were without merit but instead highlighted the fact
that asylum claims were being denied for the general purpose of not allowing migrants in. The
Trump Administration in 2017 denied more asylum claims than any previous administration.
This allowed the Trump presidency to manipulate the numbers and make the claim that asylum
claims were without merit.

2.4
Family Separation as a Deterrence Policy

Former Attorney General Jeff Sessions in early May, when the zero tolerance policy was
at its mid-point, was quoted saying “If you are smuggling a child then we will prosecute you, and
that child will be separated from you as required by law, if you don’t like that, then don’t
smuggle children over our border.” 77 Although in this moment Sessions was making it seem like
the government had its hands tied and was forced to separate children from their parents or
caregivers in order to "enforce the law." In reality, due to the rising opposition of the policy from
all around the political spectrum, the Trump Administration tried to shift its original agenda and
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blame, which was originally made as a deterrent and for criminalizing migrants, into a new
narrative that made the Trump Administration seem innocent. This is crucial because controlling
the narrative is a strong tactic in mobilizing support for the Trump administrations cause and
redirecting shame to the opposing Democrat party. This was exactly what the Trump
Administration tried to do when under pressure. Evidence from a leaked signed memo shows
that Secretary of Homeland Security Kirstjen Nielsen signed off in April on a document which
explained the implications and outcomes of the family separation zero tolerance policy. As stated
previously, on June 17th, 2018 Security Kirstjen Nielsen tweeted “We do not have a policy of
separating families at the border. Period.”78 But, in late September of 2018 the Open, the
Government and the Project on Government Oversight acquired documents through a Freedom
of Information Act request (FOIA). These released documents which exposed Homeland
Security and the Trump Administration in their knowledge and purpose of their zero tolerance
policy as being primarily used as a deterrent.79 The document stated that the U.S. family
separation policy would have “the greatest impact on current flows”, on immigration and labeled
family separation at the border as the “most effective” and most preferable clearly connected to
the idea of deterrence. 80 Many government officials have repeatedly denied claims that the zero-
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tolerance policy was implemented primarily as a deterrent, and instead was just a refocus on
what the U.S. law already established. Yet statements and actions have proven otherwise.
Former White House Chief of Staff John F. Kelly stated in an NPR interview
but a big name of the game is deterrence…It could be a tough deterrent — would be a
tough deterrent. A much faster turnaround on asylum seekers…The children will be taken
care of — put into foster care or whatever. But the big point is they elected to come
illegally into the United States, and this is a technique that no one hopes will be used
extensively or for very long”.81
The evidence of a deterrence policy isn’t something that is new, just two weeks after President
Trump was inaugurated, a DHS official under the name John Lafferty brought up the strategy of
family separation to be used as a deterrent in a town hall meeting for Citizenship and
Immigration Services officials.82 The New Yorker also reported that in a meeting which
happened in August of 2017, a DHS official named Gene Hamilton said "that over the next few
days we'd need to generate paperwork laying out everything we could do to deter immigrants
from coming to the U.S. illegally," and it was said that family separations were brought up as
one of the proposed solutions.83 Jeff Sessions again was also asked On Fox News's The
Ingraham Angle, if in fact the family separation policy was used as a deterrent to which he
responded "So, yes, hopefully, people will get the message and come through the border at the
port of entry and not break across the border unlawfully" blatantly admitting that families being
separated should be viewed as a message to other migrants thinking of entering into the United
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States. 84 On a leaked transcript of a conference call acquired by The Washington Post, the
United States Department of Health and Human Service (HHS), acting assistant secretary,
Steven Wagner, was quoted saying “We are staying one step ahead of the need…we expect that
the new policy will result in a deterrence effect, we certainly hope that parents stop bringing their
kids on this dangerous journey and entering the country illegally.”85 Thomas Homan who at the
time was the I.C.E Director until June 29th, 2018 tried to justify the separation policy by saying
“Every law enforcement agency in this country separates parents from children when they're
arrested for a crime…there is no new policy. This has always been the policy. Now, you will see
more prosecutions because of the attorney general’s commitment to zero tolerance.”86 Homan
tried to justify the separations by saying they have always happened when someone is arrested
for a crime, which is true, but it doesn’t mean it is right. Another problem with Homan’s
statement is equating the act of seeking refuge with a child with being arrested for a violent
crime and having your child taken away from you by Child Protection Services (CPS), which are
not same, and both rooted in deeper levels of systemic U.S. racism.
Seeing that the zero-tolerance policy was in fact used as a deterrent, it is clear that the
Trump Administration and their supporters tried to spin the blame on the Democrats after the
severe and well-needed backlash they experienced. President Trump in a speech said “If the
Democrats would sit down instead of obstructing, we could have something done very quickly
— good for the children, good for the country, good for the world. It could take place quickly.
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We could have an immigration bill. We could have — child separation — we're stuck with these
horrible laws. They're horrible laws. What's happening is so sad — is so sad. And it can be
taken care of quickly, beautifully, and we'll have safety.”87 It is severely upsetting to see this as a
response, especially since here President Trump was stating that because the Democrats would
not “sit down”, meaning trying to stop the Trump administration from ending the catch and
release policy, the Trump Administration for the “good of the children” was forced to separate
and destroy families. What is even more upsetting is the fact that there was no plan set in place to
reunite the families together after separation. This again provides strong evidence that the policy
was conceived purely as a deterrent or violent method because there was no objective created to
resolve the separations that took place. This resulted in many children who were separated and
transferred to foster care or relative being “lost” and unaccounted for the U.S. Government. The
U.S. has failed to hold themselves accountable in the process which has resulted in fear that
children who were separated have been forced into the global slave trade. If it wasn’t for a
federal judge order, the Trump Administration wouldn’t have created any form or reunification
process which was not set up in the first place.88

2.5
Conclusion: Exploited Immigrants
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The Trump Administration’s policy of separating children from their parents was due to
the administration wanting to end the practice of releasing migrants seeking asylum who had
been detained, while simultaneously creating a deterrent factor that would limit future border
crossings. The administration did this by prosecuting all adult migrants who were apprehended at
the U.S. border regardless if they had a claim to asylum. For adults traveling with family and
children, they were separated, prosecuted and deported while the child was marked as
unaccompanied. This was done to avoid any legal trouble of detaining a minor because minors
can only legally be detained for up to 20 days under the Flores Agreement. Due to the backlogs
in many immigration courts, it is common for migrants to be released after 20 days and to be
heavily monitored by ICE. This is sometimes done through GPS ankle bracelets or family
detention centers.89 Because minors cannot be detained for more than 20 days it was common to
have them released and their asylum claim prioritized. But part of the impetus for the new Trump
policy was to minimize the periods of such release. Despite data showing that 98% of asylum
seekers released from detention to await a pending immigration court hearing show up their court
hearings, the Trump Administration had made the idea of catch and release a theme of its
electoral campaign, claiming migrants would take advantage of the situations of being released.90
As such, the Administration did not want to put in the position of releasing asylum seekers –
indeed the focus upon the misdemeanor was motivated by foreclosing the period of release
occasioned by such claims.
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However, at the same time, minors cannot be prosecuted for unauthorized entry,
especially when accompanied by an adult, complicating prosecution as a response. As stated in
section 2.2, previous presidential administrations had focused on the claims for asylum but the
Trump Administration's zero tolerance policy pivoted the focus to criminalization. Because a
minor couldn't be prosecuted, the Trump Administration had to come up with a new strategy to
deal with minors if its zero-tolerance approach was to be implemented. Family separation was a
response to this issue, ensuring that even migrants accompanied by a minor could be detained
and fully prosecuted. In these cases, the adult would be immediately prosecuted and sent to a
federal jail facility or to a Department of Homeland Security (DHS) immigration detention
center without their (now) unaccompanied minor. In court, adults would have the option of either
pleading guilty or continuing to push their asylum claim – extending the period of time in which
they were separated from their child. If a migrant were to choose to plead guilty, it could hurt
them in the future attempts to enter the U.S. in an authorized manner. Either plea resulted in the
adult being separated from their child. The process of separation saw many migrant parents
being tricked into being separated from their child. One case state that a couple accompanied
with their child was detained and the father was immediately deported, while the mother with the
child was asked to enter into a bus and that her child would immediately follow. Upon the
mother entering the bus, it promptly drove away without her daughter getting on board.91 Other
cases state that parents were told by officials that the children would only be temporarily taken in
order to be photographed or bathed but were never returned. This process was supposed to occur
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within a 72-hour time frame of the family apprehension.92At the same time as the adult was
being transferred to a DHS facility, the child would be re-classified as an unaccompanied minor,
despite the fact that they were not truly unaccompanied, and sent to the U.S. Department of
Health and Human Services (HHS) where they would be held in a facility shelter. This was done
until they would be again relocated to either a relative's house in the U.S. or the U.S. foster care
system. Parents are forced to serve time in jail while awaiting their trial case to occur. Conditions
with the jails have been described as being traumatic, with many migrants claiming harassment
and abuse. Technically once the parent(s) or adult(s) serve time in jail and receive their court
date, they would have been reunited with their children, but that was not the case under President
Trump. Once convicted a migrant would be returned to the custody of the immigration officials
to go through the process of deportation. It is during the deportation process in which parent(s)
or adult(s) can be reunited with their children at a civil detention center. Sadly, because
structurally the U.S. government had no intention or means planned out to reunite families,
migrants would be locked up for weeks and months without any phone access. In many reported
situations the parent(s) or adult(s) or the child were deported without the other party being
notified or reunited. This cruel way of separation lead to many children feeling like they were
abandoned by their parents, and left many children traumatized by the act of being forcibly
stripped and sent away.
In my next chapter, I will lay out what exactly happened to the children when they were
sent off to the Office of Refugee Resettlement (ORR) which transferred them to government
facilities and the U.S. Foster Care system. 93 I will explain how the system that dealt with
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unaccompanied minors during the Trump Administration was not prepared for the massive
number of children entering the system, nor were they trying to reunite children with their
families. In some report's children were kept in cages with limited food, water, resources. The
language barrier and a large number of children under the ages of five led to inadequate uses of
space and violence towards the children. The Trump administration had no intention of reunited
families which led to a long backlog of cases that resulted in slow reunification and in many
cases "lost children" that the government lost track of within the foster care system. It was the
massive amount of coverage that included images and videos of the facilities that led to the
strong bi-patrician support that resulted at the end of the practice separating families.
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Chapter 3 Las Consecuencias:
The Aftermath & Backlash which Contributed to the
Policy’s Termination

Sometimes a breakdown can be the beginning of a kind of breakthrough, a way of living in advance
through a trauma that prepares you for a future of radical transformation.
- Cherrie Moraga
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3.1
Introduction

Within the immigration system, the notion of family unity has always been an important
aspect or core within immigration policy making. From 1924 to contemporary times, the U. S’s
immigration system has prioritized immigrants entering who had claims of family ties within
United States. During the campaign and presidential rallies, President Donald Trump has stated
his plans to uproot the U.S. immigration system and transition it away from being centered on
family unity and more towards a merit-based approach. With this idea and through his action
against families seeking asylum at the border. The zero-tolerance policy under President Trump
has sought to create a system that uses the concept of the family against immigrants themselves.
This shift marked the emergence of a new era in immigration in which the very concept and
perception of the family has become the weapon used to criminalize and militarize the border.
Trump's zero tolerance policy provoked a strong bipartisan backlash that lead to the ending of
the policy in June. This backlash focused on the human rights violations of the parents and
children brought to light by the media, which caught the attention of many celebrities and
politicians. Children were kept in cages while the parents were deported without hesitation or
delay. The scenes of children targeted and punished in cruel ways became fuel to the ongoing
fire of opposition to the policy.
It was strange to see President Donald Trump retract from his policy because, throughout
the entirety President Trump's presidency, immigration had always been the main topic of
discussion. Even with a majority of republican voters being in support of the policy, President
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Trump could not hold overall support for the policy. When President Trump signed an executive
order ending the practice in June 2018, it was seen as a significant defeat because the
implementation of this policy reflected the core of his campaign promises on immigration
reform. Large bipartisan support against the policy forced President Trump to end the policy and
rethink his strategy and plan on reworking the immigration system.
Although not explicitly stated, the idea of family unity had a large impact on why the
American public was so against his policy when it came to light. After the policy was ended,
there was no formal apology to the children and families affected by the policy. Instead, the
Trump Administration released a contradictory statement declaring the importance of family
unity while simultaneously defending the Administration’s actions for the policy. This lack of
resentment in President Trump’s statement lead to many activists believing the family separation
policy is only marking the beginning of a new set of strategies aimed at dealing with
immigration.
Below I will argue that immigration was extremely central to the Trump Administrations
platform, before his presidency, it was his key point while campaigning for the election. Because
of President Trump's connection to immigration and how crucial it is to his platform as president,
I argue that his withdraw of the family separation policy was an unusual response, especially
since a majority of his supports were in favor of the separation policy itself. I outline that his
withdrawal of the policy that occurred on June 20th was due to the strong bipartisan backlash
with many prominent figures within the media opposing the policy. This pushback is what closed
in on the Trump Administration and forced them to search for alternatives to enforce their zerotolerance stance on immigration policy. I argue that it was the cruel and inhumane practice of the
policy that garnered the opposition. This in turn was used as a tactic by the media to put pressure
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on the Trump administration and force them to fold on the policy but not issue. I speak on how
although the policy was forced to come to an end, the Presidents anti-immigration agenda was
not. Despite the fact that the separation policy ended, President Trump and his administration
continued to defend their actions of using it in the first place and did not implement any form of
reunification. I argue that the moral detachment that occurs in the form of lack of remorse,
ownership, and movement away from policies that mirror the family-separation are all indicators
that this Era of Zero-Tolerance is not over, but merely just shifting into a new form.

3.2
The Centrality of Immigration Reform to the Trump Administration

The subject of immigration has been central to President Trump’s political brand since
the announcement of his presidential bid in 2015. Immigration has been cited as being his
“signature issue,” and has been in effect also his “trump” card.94 Since the beginning, Trump has
promised his supporters that there will be new changes to the immigration system. Building “The
Wall” and having “Mexico pay for it” have long been key catchphrases that have garnered the
support and approval of his supporters.95 President Trump’s entire campaign platform was built
upon the promise that he would drastically change the way immigration is treated within the
United States, and his supporters loved this idea, quickly latching on. Shortly after President
Trump was inaugurated as President of the United States of America, he had already signed
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Executive Order 13767 titled “Border Security and Immigration Enforcement Improvements.”96
This executive order was meant to show his supporters that he was serious about immigration
and would follow through with the promises he made during the campaign trail. The executive
order established a foundation for the future of the immigration system, not only in terms of
funding and focus but also in terms of militarization and criminalization. Section 5 of Executive
Order 13767 initiated the construction of the detention facilities that were used to house and
detain the children that were targeted in his zero tolerance policy.97 The Executive Order calls for
action to “immediately construct, operate, control, or establish contracts to construct, operate, or
control facilities to detain aliens at or near the land border with Mexico.”98 These facilities are
multimillion-dollar deals, which have subsequently been deemed cruel and inhumane by
reporters and politicians alike.99 Section 6 of Executive Order 13767 subtitled “Detention for
Illegal Entry” states
The Secretary shall issue new policy guidance to all Department of Homeland
Security personnel regarding the appropriate and consistent use of lawful detention
authority under the INA, including the termination of the practice commonly
known as ‘catch and release,’ whereby aliens are routinely released in the United
States shortly after their apprehension for violations of immigration law.100
Here we see the precursor to what became the deterrence-focused policy of family separations.
President Donald Trump since the very beginning has made it extremely clear that when it comes
to immigration and his wall, he will not budge. This was recently made even more clear when

96

“Border Security and Immigration Enforcement Improvements,” Federal Register, January 30, 2017,
https://www.federalregister.gov/documents/2017/01/30/2017-02095/border-security-and-immigration-enforcementimprovements.
Within 5 days of entering office.
97
“Border Security and Immigration Enforcement Improvements,” Sec. 5. Detention Facilities. (a).
98
“Border Security and Immigration Enforcement Improvements,” Sec. 5. Detention Facilities. (a).
99
Allyson Hobbs and Ana Raquel Minian, “Perspective | A Firsthand Look at the Horrors of Immigration
Detention,” Washington Post, June 25, 2018, https://www.washingtonpost.com/news/made-byhistory/wp/2018/06/25/a-firsthand-look-at-the-horrors-of-immigration-detention/.
100
“Border Security and Immigration Enforcement Improvements,” Sec. 6. Detention for Illegal Entry.

Amezcua | 64
President Trump on December 22, 2018, made the decision to shut down the federal government
due to disagreements in the legislative branch about how much money should be allocated to
President Trump's promised wall. The wall which was originally intended to be paid for by the
Mexican Government became the cause for the longest shutdown in U.S. History and the third
federal shutdown under Trump Precedency. The shutdown stretched for 35 days until it was
officially ended on January 25, 2019.101
Knowing how headstrong the Trump Administration was on immigration, it was very
abnormal and out of character to see the Trump Administration fallback on a policy as they did
with their zero-tolerance approach. From April 6th, 2018 when then-Attorney General Jeff
Sessions directed Border Patrol “to adopt immediately a zero-tolerance policy for all offenses”
till June 20th, 2018 when President Trump officially signed Executive Order. The separation
policy stayed alive and active.102 In between April 6th and June 20th, 2018 were 75 days or over
10 weeks where families seeking asylum were torn apart. 75 days is an incredible amount of
time, especially for the families who were targeted with this policy and had to suffer through the
means of being forced into custody, arrested, deported and separated from their child(ren).
Although this 10-week period was described as inhumane, it was still unusual to see the Trump
Administration publicly come out and admit their policy was wrong and then move to end it.
President Trump in a state said “It is unfortunate that Congress's failure to act and court orders
have put the Administration in the position of separating alien families to effectively enforce the
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law.”103 Throughout the entire duration of the bipartisan backlash of the policy which separated
families, the Trump Administration continued to try to shift the blame on to Democrats within
Congress even though the fault was clearly on that of the administration. The Trump
Administration went from relying on targeting family immigration and using it as their trump
card for its political platform. To having their stance on immigration become another form of
major defeat for the Presidency following the administrations' loss in both Healthcare, and the
Muslim Ban that was imposed in January of 2017. This all adds to the argument that we are
entering a new era of immigration that no longer prioritizes the important notion of families, but
instead views the concept of family within the immigration system as the problem because there
was never any real form of apology, but instead a haphazardly way of still continuing a zero
tolerance stance.

3.3
How the Children Were Affected

The zero-tolerance policy which had the intention of deterring migration away from the
United States resulted in the arrests of thousands of parents and caregivers. The adults who were
apprehended by Border Patrol were then transferred over to the U.S. Marshals who would hold
the adults in federal jail to await trial which in most cases led to the deportation of the adult
without their child. The minors (children) would then be labeled as an “unaccompanied minor”
and transferred to the supervision of the Department of Health and Human Services (HHS).104
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Within HHS there is a specific office called the Administration for Children and Families, which
was created with the passing of the United States Refugee Act of 1980 (Public Law 96-212).
Within the Administration, for Children and Families, there is a program and mini organization
called the Office of Refugee Resettlement (ORR) which then takes on the responsibility for the
children. The ORR's support is provided not just for minors marked as “unaccompanied alien
children” but also for refugees, individuals seeking asylum, and victims of human trafficking.105
The ORR would then transfer the children to facilities, which are operated by both federal and
privately contracted companies, or the U.S. Foster Care system. It is within these locations that
there have been substantial reports of abuse, mistreatment and sexual harassment.106 Many
politicians, celebrities, and public figures have publicly condemned the use of separating
families, as well as the conditions in which they are placed before they are transferred over to a
guardian. Under the zero tolerance policy that was enforced from April 6th until June 20th, 2018
almost 3,000 children were separated.107 Within that short time frame, more than 30 children a
day would be stripped away while their parents would be prosecuted and deported.108 The Trump
Administration had no plan to reunite the families until June 26th, 2018 when Federal Judge
Dana Sabraw of the United States District of California issued a preliminary injunction and
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ordered the federal government to cease the use of separating families and to reunify them.109
Children under the age of five were ordered to be reunified with 14 days and all other children
within 30 days. At the time of Judge Sabraw’s announcement, the U.S. had 2,044 children in
custody who were separated from their parents because of the zero-tolerance policy.110
Inside the detention centers, which varied from location to location, insiders have
reported “prison-like” conditions where the children were “huddled together, tears streaming
down their faces.”111 Three Brazilian siblings, aged 6, 10, and 16, who were kept together were
reported to have been told that they were not allowed to hug each other throughout their period
of detention. 112 When asking for their parents, officials only told the children that their parents
were “lost.”
A shelter located in Tucson; Arizona was initially only meant for children who were
apprehended at the border. Due to the Trump Administration practice of separating families, the
shelter began to receive children who were targeted by the policy as well. In a report for the Los
Angeles Times Antar Davidson, who worked as a youth care worker for the shelter, described
seeing children in shock, running away, and attempting suicide.113 Around 100 similar shelters
are also operated under contract to the U.S. government. Within 17 states these shelters house
over 11,000 children.114 The shelter in Tucson houses up to 300 children, with 70 out of 287
children housed at the time of the article, being under the age of 13, with some being as young as
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4.115 Southwest Key, which is the largest contracted shelter provider to the U.S. government, has
been the most frequently mentioned throughout the news and media. Many of the shelters are
reported to be understaffed and lacking efficient training to handle the cases of children within
their shelters, although Southwest Key denies this. Allegations of sexual abuse and misconduct
from Southwest Key’s staff towards the children have also been reported in federal
documents.116
Another shelter in McAllen, Texas, where most of the families who were separated and
processed were placed. Allowed journalist a glimpse into the facility after a large number of
requests from outside news sources put pressure on the facility.117 The resulting videos and
images show children in giant cage-like fences, wrapped in metallic blankets, lying on limited
mats that covered the glossy hard concrete floors. Manuel Padilla, who was a Border Patrol
sector chief of the area said that approximately 1,174 children were taken from their parents in
the South Texas Rio Grande Valley sector.118 This enormous facility, nicknamed Ursula, is a
77,000-square foot warehouse.
Brownsville, Texas, is the location of another detention center, called Casa Padre. Casa
Padre was once a Walmart before it was turned into a detention center where it houses over
1,400 boys.119 In a statement provided by the CEO of Southwest Key and addressed to NPR, the
ages in the facilities range from “zero to 17”.120 Many reports have connected the abuse
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encountered in these facilities to permanent “psychological” damage that could possibly scar and
negatively affect the children for the rest of their lives.121
Although Federal Judge Dana Sabraw ordered the federal government to reunite all
children under the age of five within 14 days and the rest within 30 days, the Trump
administration failed to meet the deadline.122 Out of 102 children who were under the age of five,
the Trump Administration was only able to reunite 2. This was due to the lack of a plan of
reunification. The migrant parents were criminalized, arrested and deported very swiftly and
there was no process set in place to track whose child belonged to who, or if there was any
outside family available in the U.S. to take the children. When asked about this failure, President
Trump stated "Well, I have a solution. Tell people not to come to our country illegally. That's the
solution. Don't come to our country illegally. Come as other people do. Come legally."123 In his
statement, President Trump isn't acknowledging the shortcomings of his administration but is
instead blaming the migrants for the separation policy in the first place for attempting to come
into the U.S. seeking refuge. He does not acknowledge the simple fact that these are the lives of
children and adults that are having to suffer because of the shortcomings of his actions.
Following the announcement that the Trump Administration would not meet the deadline of
reuniting the children and families together, the ACLU sued the Trump Administration to speed
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up the process and hold the Administration accountable in ensuring the children were reunited
with their families.

3.4
President Trump’s Lack of Remorse & Apology

In a June 2018 Quinnipiac poll, 55% of Republican voters stated their support for the
family separation policy while only 35% within the party voted in opposition.124 Of this group,
77% of Republicans polled voted in support of “building a wall along the border with
Mexico.”125 When all 905 voting participants were taken into account, 27% of American voters
were in support of the policy that separated children from their families while 66% of American
voters surveyed were in opposition.126 From this demographic, the highest age group, gender,
and race who voted in favor of the family-separation practice were White Men ages 50+.127
Although a majority of Americans disagreed with the policy, over half of Republicans voted in
support of separating families. In disregard to the public opinion, the Trump Administration
continued to push for their agenda even though they were widely disfavored. In the same poll,
only 39% of total Americans were still in favor of Trump's wall yet the administration still
pushed forward with trying to get funding for it. The Trump Administration tried to defend its
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usage of the policy, falsely blaming the rising spike in the number of individuals seeking asylum
and claiming the situation at the border was a U.S. national crisis. Staff writer John Cassidy for
The New Yorker, who perhaps best summarized the consequences of the Trump policy, wrote
“There is no ‘crisis’ at the southern border, except the humanitarian one of Trump’s own
making.”128 This quote sums up what happened during the family separation policy because it
points out the unethical reaction to an unreasonable fear undertaken by the Trump
Administration.
Clearly the Trump Administration didn't end the policy because they knew it was
horrible, otherwise, they wouldn't have created it in the first place or tried to defend and prolong
for as long they did. What caused President Trump's reversal and defeat was the bipartisan
political and social pressure that was placed on him. In the midst of the many who publicly
showed disapproval of the policy were five former first ladies of the United States, three of them
from Republican Administrations; Rosalynn Carter, Hillary Clinton, Laura Bush, Michelle
Obama, and current first lady Melania Trump. Former first lady Rosalynn Carter is quoted
stating “The practice and policy today of removing children from their parents' care at our border
with Mexico is disgraceful and a shame to our country.”129 What shocked many and garnered the
most attention from the media was a published statement in the Washington Post by former first
lady Laura Bush who wrote
I live in a border state. I appreciate the need to enforce and protect our international
boundaries, but this zero-tolerance policy is cruel. It is immoral. And it breaks my
heart. Our government should not be in the business of warehousing children in
converted box stores or making plans to place them in tent cities in the desert
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outside of El Paso. These images are eerily reminiscent of the internment camps for
U.S. citizens and noncitizens of Japanese descent during World War II, now
considered to have been one of the most shameful episodes in U.S. history.130
Former first lady Michelle Obama retweeted the post by Laura Bush writing “sometimes truth
transcends party.”131 Although it wasn’t only these important public figures who spoke out
against the policy, many political figures from both sides of the political spectrum reacted in
notions of disapproval. It is important to note the rarity and tremendous impact it had to have all
living former first ladies to side together regardless of political beliefs.132 This, toppled with
mass media coverage and immense public disapproval. Placed the Trump Administration in a
tough situation where they were forced to fold. During this time Vox Media in collaboration with
ProPublica, a nonprofit newsroom aimed at investigative journalism, released an article that
contained a video with voice recordings of the separated children in the detention centers.133 The
video was, to say the least, incredibly disturbing and graphic. It garnered the attention of the
mass media which put more pressure on the Administration. Not just audio recordings were
released, but a large number of photos and videos were taken of the children locked in the metal
cages. They show the children crying, wrapped in metal foil blankets that were distributed to the
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children for warmth.134 It was these leaked images, coupled with many more visual imageries
that became the catalyst for the large public outcry at the situation. Again, it is important to note
that the Trump Administration did not sign the executive order ending the practice out of
goodwill, but instead because of the public and political pressure that was being placed on the
administration at a crucial time ahead of the midterm elections. It was a strategic and political
move to divert attention away from the backlash. What was frustrating for many advocates was
the absence within the executive order of any form of ownership or apology. Instead the
statement was only a reiteration of the Trump Administration stance on immigration. In a press
conference, the day the executive order was signed President Trump stated
We’re going to be signing an executive order…We’re going to keep families
together, but we still have to maintain toughness, or our country will be overrun by
people, by crime, by all of the things that we don’t stand for, that we don’t
want…we have to keep our borders strong. We will be overrun with crime and
with people that should not be in our country.135
Although President Trump repeats the notion of keeping families together, the statement was
unapologetic and immediately followed with the defense and false accusation that the policy is
needed. He said, “keep our borders strong” or else we risk being “overrun with crime and people
that should not be in our country.” The addition of this statement does not make sense as the
overwhelming majority of the migrants affected by the separation policy were families who
would be seeking asylum under normal circumstance. They were not drug traffickers or
criminals. Following this statement, in response to the question of whether it was the images of
the children that had an effect on his move towards an executive order, Trump said

134
“US Family Separation Crisis – in Pictures,” The Guardian, June 22, 2018, sec. US news,
https://www.theguardian.com/us-news/gallery/2018/jun/22/us-family-separation-crisis-in-pictures.
135
“Remarks by President Trump and Vice President Pence in Meeting with Members of Congress,” The White
House, accessed April 10, 2019, https://www.whitehouse.gov/briefings-statements/remarks-president-trump-vicepresident-pence-meeting-members-congress/.

Amezcua | 74
Yes. They affect everybody…. But I have to say that you have double standards.
You have people that want absolute security and safety, and you have people that
do look at the children. And then you have people like me, and I think most of the
people in this room, that want both. We want the heart, but we also want strong
borders, and we want no crime.136
In his response, President Trump again equated the idea of having secure borders where crime is
stopped, to targeting families who are exercising their right under international law to seek
asylum and protection. President Trump's response suggests that one cannot have secure borders
without having to resort to inhumane practices that target migrant families and children. Thus,
President Trump's remarks and executive order were not an apology or acknowledgment of
wrongdoing, but instead, a forced change of direction on his administration's agenda on
immigration. The executive order lacked any inclusion of a form or process of reunification for
the families and children targeted throughout the implementation of the policy.137 It was not
until Federal Judge Dana Sabraw, of the United States District Court for the Southern District of
California, six days later that commanded the Trump Administration to reunite the families who
were affected.

3.5
Donald Trump’s New Immigration Goal

With the topic of immigration being President Trump's signature issue, it was unusual to
see a fast retraction from a policy that was doing exactly what the Administration always wanted.
President Trump, since the beginning of his presidency, has stated his disapproval of the current
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state of the immigration system. The Trump Administration has consistently used the term “catch
and release” to refer to the practice that the Obama Administration was critiqued for, which was
releasing migrant families from custody while any court cases within the immigration system
were pending.
It was this practice of releasing migrant families that the Trump Administration wanted to
end. In the eyes of the Trump Administration, the practice of catch and release was another way
of letting migrants take advantage of the U.S's immigration system as there was fear that
migrants would "disappear" and not ever show up for their court cases. The Trump
Administration answer to this perceived problem was to target migrant families apprehended at
the border who sought to seek asylum between a port of entry, which is the legal right of any
migrant.138 The Trump Administration would use the tactic of criminalizing the migrants,
marking any child or children as unaccompanied, and prosecuting and deporting the adult(s).
This was done without giving them the option to apply for asylum which has always been an
option prior. Through this shift of focus the Trump Administration was able to effectively knock
down two birds with one stone. (1) by criminalizing – and thus enabling immediate deportation
of – incoming migrants who would try to apply for asylum after being detained through a point
of entry. Hence stopping the administration from being forced into the catch and release dilemma
they so fiercely despised. (2) by automatically creating a “deterring” factor which would spread
throughout the border and lower the number of migrants who would venture into the U.S.
through a point of entry. This policy worked seamlessly with the approach that the Trump
Administration was aiming for in their immigration reform.
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For the Trump Administration and many of their conservative congressional supporters,
immigration reform meant “securing the border,” “ensuring the swift removal of unlawful
entrants,” “eliminating the Visa Lottery,” and ending “chain migration.”139 The solution to
“securing the border” for the Trump Administration is the infamous “Wall” that President Trump
had advocated for since the start of his campaign trail in 2015. Efforts at “ensuring the swift
removal of unlawful entrants” were seen in his zero-tolerance policy, as any migrant(s) who tried
to enter the U.S. in between a port of entry was automatically prosecuted and arrested, hence
creating the family separation. President Trump’s plans of eliminating the Visa Lottery and
ending chain migration on immigration reform are crucial to the overall structure of his
immigration policy and add to the argument that with the Trump Administration we are entering
a new era of immigration. One that no longer prioritizes the important notion of families, but
instead views the concept of family within the immigration system as the central problem. By
eliminating the Visa lottery, which partially serves the purposes of diversifying the immigration
system. President Trump’s goal ensures that certain migrants wouldn’t have the necessary means
of gaining an edge in immigration, like individuals applying from countries with low rates of
U.S. based migration.140 What the Trump Administration refers to as “chain migration” applies
to the definition of family-based immigration.141 Family-based migration is a term used to
describe migration into the U.S. that is family sponsored. This was created under the
Immigration and Nationality Act of 1965, which allowed the U.S. to prioritized those seeking
admittance with family already located within the U.S. territories. Homeland Security data
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reported by the New York Times, states that from the years 2007 to 2016, 63.6% of migrants who
obtained a green card, were through a sponsored family member(s).142 Family-based migration
laws allow U.S. citizens and U.S. green card holders to sponsor parents, siblings, spouses, and
children for a permanent residence.143 This is evidence that family-based migration has been an
integral part of the U.S’s immigration system. The idea of keeping families together, not
separating them, has always been an integral part of the U.S. immigration system and a top
priority for past presidents as seen in chapter 1. In spite of the fact that the U.S. immigration
system has constantly been making it harder for incoming migrants to seek asylum and legal
status. The notion of family unity has continued to maintain a critical element within the U.S.
immigration system. Migrants who have already obtained a legal status in the U.S. being able to
help a family member receive a bump in the system has always been a part of immigration
history. Ending what the Trump Administration labels as “chain migration” and the Visa lottery,
which both serve to make the immigration system more equitable signifies the Administration’s
goal in prioritizing specific type of migrant.
The Trump Administration’s vision is to move the immigration system away from its
family-based approach into a new “merit-based entry” system. President Trump on June 15th,
2018 tweeted “The Democrats are forcing the breakup of families at the Border with their
horrible and cruel legislative agenda. Any Immigration Bill MUST HAVE full funding for the
Wall, end Catch & Release, Visa Lottery, and Chain, and go to Merit-Based Immigration. Go for
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it! WIN!”144 This tweet was in response to disapproving national outcry provoked by the family
separation policy. Within his tweet, President Trump again laid down his guidelines for what
immigration reform will look like under his presidency, a merit-based system that does away a
family-unity centered focus. A merit-based immigration system could exclude millions of
migrants from being able to apply or attain any form of legal documentation within the United
States. A merit-based system for immigration has the potential to be rooted in a plethora of toxic
issues like racism, xenophobia, elitism, and sexism. Although a merit-based system is not
entirely evil and rooted in stopping migrants from entering a new country. A merit-based system
is inherently classist because one of the main purposes of a merit-based approach to immigration
is its connection to the economic system. Merit-based systems prioritize migrants who possess
higher levels of education, English-language proficiency, skills, and wealth for the purpose of
benefiting a country's economic needs. This leaves behind low-income or low skilled migrants
that may not speak English. Merit-based is also inherently sexist because statically countries
from Latin-America, Southeast Asia have a disproportionate number of women who would not
be labeled as “highly skilled”. This leaves behind millions of women who make up just over half
of the incoming migrants in the U.S.145
President Trump's zero tolerance approach to immigration was the start of an integral
change in the framework of the U.S. modern immigration system. It was the beginning of a new
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era and the start of a shift away from a family-oriented immigration system, to a more militarized
and merit-based approach. The merit-based approach, which would limit the number of migrants
coming in through a filtration system, would be set to only prioritize only a specific type of
migrant. The push to change the immigration system was met with backlash because it was
viewed as too aggressive and vividly exploited the rights of human beings. Even though the
separation policy was from the very beginning exactly what he promised and what his supporters
wanted to see. When the policy began to come to light and the general public saw what was
happening and how it was being enforced, President Trump lost key general support. This
backlash placed a tremendous amount of pressure on the Trump Administration and its
supporters, which evidently lead to the forced retreat.

3.6
Not Over Yet

Although the Trump Administration was able to temporarily install a detrimental policy
which rerouted the framework of the modern U.S. immigration system. The core value of family
unity, in the end, held up. Public backlash and Data shows that a majority of Americans were not
in agreement with the actions and plans the administration has for immigration. Although the
fact that the policy was purposely targeting families and children had a huge role in the public
outcry. The reception of the policy showed that the American people have power and pressure
over the Trump Administration. The downfall of the American public is the fact that after the
policy seemingly ended, coverage and attention on immigration violations has substantially
vanished. A majority of people within the Republican party voted in favor of the policy, despite
its cruelty, which shows that the conflict between migrants and the Presidency are only just
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beginning rather than ending. A lesson to be learned is the fact that we shouldn't wait until
children are targeted and affected in order to act, but instead, never allow situations like this to
ever occur. If it wasn't for the mobilizing of shame towards the Trump Administration, the policy
would still be in effect today. The seemly beginning and end of the separation policy tells us that
the Trump Administration has a goal and desire to uproot and rewire the entire basis of the
immigration system. Aiding the creation of a new system in which merit comes before the needs
of the migrant. Within this new era titled “The Era of Zero Tolerance” the Trump Administration
aimed at criminalizing the very concept which kept the immigration system together, family
unity. Although it backfired, President Trumps push for a merit-based system should also be
viewed critically. A merit-based approach could easily become a disguise to end family-based
migration which has continued to help thousands of families each year. In a time and era when
families are separated and tear gassed, the notion of family unity must be protected more than
ever.
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CONCLUSION

Qué hacer de aquí y cómo?
(What to do from here and how?)
Perhaps like me you are tired of suffering and talking about suffering, estás hasta el pescuezo de
sufrimiento, de contar las lluvias de sangre pero no has Iluvias de flores (up to your neck with
suffering, of counting the rains of blood but not the rains of flowers). Like me you may be tired of
making a tragedy of our lives.
-
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Did Family Separations End?

As we have seen, since the beginning of the U.S. immigration system there has been a
continual thread of family unity. The Immigration Act of 1924, also known as the "JohnsonReed Act," infamously mandated quotas for immigrants entering the U.S. from other countries.
Nevertheless, under the section of this Act titled “non-quota immigrants” and “preferences
within quotas,” there was still large emphasis on protecting and prioritizing wives and minors
migrating to the United States.147 Although the law itself was inherently racist as it prioritized the
immigrants that U.S. politicians felt were the best racially for the United States. The
prioritization of family members still existed throughout this “Era of Quotas.” The creation of
the modern structure of the U.S. immigration system, what we know today as the Immigration
and Nationality Act of 1965 or the “Hart-Celler Act,”, saw a continued and expanded emphasis
on family. Although the Hart-Celler Act established that “no person shall receive any preference
or priority or be discriminated against in the issuance of an immigrant visa because of his race,
sex, nationality, place of birth, or place of residence”. It very much prioritized and revolved
around family reunification. 148 A newly instituted sponsorship program allowed for U.S. citizens
to sponsor relatives, who would then receive priority within the overall process of applying for a
Visa. This “Era of Mass Immigration” ultimately lead to an “Era of Mass Deportations”
following the Immigration Reform and Control Act of 1986. This act marked a shift in
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immigration policy from solely prioritizing incoming migrants to also focusing on deportations
and border security. Although the predominant aspect of this era was a focus on keeping
migrants out rather than letting them come into the United States. The emphasis on family
reunification remained. Family sponsored Visas continued to be an integral part of the U.S
immigration system along with the protection of families and minors applying for asylum.
This family focus was abandoned once the Trump Administration began the practice of
family separations. The family-separation policy marked a new era within immigration policy,
dubbed here the “Era of Zero Tolerance,” in which families seeking asylum were forcibly
separated from each other. Parents/adults were prosecuted and deported, while their children
were marked as “unaccompanied minors” and transferred to detention facilities and the foster
care system. From here the U.S. immigration system began to follow the anti-immigrant rhetoric
that was popularized by President Trump throughout his presidential campaign and which has
marked his time in office. The zero-tolerance policy made it a priority to deter future migrants
from applying for asylum, while also ending the practice of releasing the families together to
await trial after an apprehension at the U.S. border. This policy resulted in thousands of children
being torn from their parents without any system set in place to reunite them. In many cases it
took several months before a parent, usually through their own efforts, was able to reconnect
with their child. The U.S. government refused to do anything about it until a federal court
decision forced the U.S government to reunite the families. Throughout the duration of the
separation policy, reports emerged that children were being abused, neglected, and many were
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left mentally, and emotionally scarred by the traumatic experience.149 In some cases, children
and parents attempted to harm themselves and some committed suicide.150
After June 20th when President Trump ordered the end of separating families, there was
no mention of any program aimed at rehabilitating or reuniting the families who were affected by
the policy of separation. Since June 6th, when Federal Judge, Dana Sabraw issued a decree
mandating the U.S. government to come up with a plan to reunite the families, the media
coverage has since faded. Although the separation policy was ended by President Trump, the
U.S. has still continued to separate families and has even pushed for a resolution where migrant
children can be held with their parents indefinitely in order to move around the policy dubbed
catch and release. With this, the U.S. immigration system has become a system that criminalizes
and detains immigrants in family prisons rather than the outward violence by separating the
families.
The “Era of Zero Tolerance,” as far as it pertains to family separation, still continues. After
several weeks of heavy backlash from the public opposition and media coverage to the family
separation policy. On June 20th, 2018, President Trump signed Executive Order 13841, Affording
Congress an Opportunity to Address Family Separation.151 This signaled the legal end to the
practice of separating family and established a goal of “maintain[ing] family unity.”152 This was
a complete reversal of the previous stance of the Trump Administration, which had previously
stated family separation was one of its goals in reforming the immigration system. The Executive
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Order held that adults would continue to be prosecuted for any unlawful entry but that the
families would be housed together. Instead of transferring the adults to the Justice Department,
which was originally done under the “zero tolerance” policy, the families would instead be
relocated to the Department of Homeland Security (DHS). The Executive Order failed to
mention any plan of relocating and reuniting lost family members, which was requested by Judge
Dana Sabraw, of the United States District Court of California. In an attempt to continue the
Administration’s aim of ending catch and release, the Executive Order sought to establish the
power of the federal government to seek for indefinite detention of the families under DHS. This
was in violation of the Flores Settlement, and was eventually struck down by higher courts.153
Nonetheless, section 3 of the Executive Order left the door open for further family separations as
it stated “The Secretary shall not, however, detain an alien family together when there is a
concern that detention of an alien child with the child's alien parent would pose a risk to the
child's welfare.”154 This section allowed the Trump Administration to separate families at the
U.S. border in the same way they did during their zero tolerance approach, albeit for an
outwardly different reason.
In early March of 2019, the New York Times published an article detailing how the U.S.
under the Trump Administration has still continued its practice of separating families, despite
President Trump’s signing of an Executive Order which ended the practice.155 The article noted
that in the 8 month period since the policy’s apparent termination, over 200 migrant children
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have been separated from their families.156 In a report provided to the federal judge overseeing
the policy, 245 children were identified as having been taken from their families and relocated to
shelters and foster homes in the United States. As was the case under the zero-tolerance policy,
some of these separations have no associated documentation as to the locations of the children
being separated, a failure that further prolongs the process of reunification.157
Although the reasons for separating the families are the still the same the methods now
are completely different. Before, the separations were occurring because the migrant(s)
committed the federal misdemeanor of illegal entry into the United States. Now the separations
are occurring because, as documented by the New York Times, under President Trump’s
Executive Order ending family separations, he still gave power to officials to separate families if
officials felt there would be a risk posed to the child’s welfare absent such a separation.158 This
fairly subjective judgment has been used against migrant parents who have been vaguely
“flagged for fraud, a communicable disease or past criminal history — in some cases relatively
minor violations, years in the past, that ordinarily would not lead to the loss of parental
custody.”159 This process leaves migrants vulnerable to whatever negative frames an official
might use in identifying someone who would “pose a concern” to a child and thereby
wrongfully justifying a separation. Although it is important to have protections set in place to
protect children from harm of human trafficking and exploitation, leaving the deciding factor so
open ended can be used to further harm and target migrant families. It is especially concerning to
see this type of power in the hands of a presidency that has been historically shown to be very
xenophobic. Under the policy of the Obama Administration a child was only separated from their
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parent or guardian in extreme cases.160 Proof that President Trump’s Administration is taking
advantage of the power to decide when a parent or guardian isn’t suitable for a child, without any
form of oversight or veto is expressed in the New York Times article. 161 It demonstrates how
when individuals within the Health and Human Services Department’s Office of Refugee
Resettlement have tried to oppose a separation, they deemed was wrong. Border Patrol agents
have given little to no justification for continuing the separation.162 It was reported that when
asked for documentation on the decision, Border Patrol agents refused to provide additional
information, and in cases when documentation was provided, it was described to be
totally illegible.163 It was also reported that some of the apprehensions occurred without DHS
being notified or informed, which raises the possibility that more than 245 children could have
been separated but were never formally accounted for.164
Many of the reasons used to justify the separations included past criminal records, which
the New York Times investigators found included past non-violent offences committed by the
parents, which can make the claim very questionable. In one case, the parent had, in the past,
been convicted of possession of an amount of marijuana. Because of this, Border Patrol agents
deemed the parent a hazard to the child’s safety even though there was no evidence of current
drug use or possession.165 The article recounts an incident that occurred in December, when a
mother of three, Deisy Ramirez was apprehended in Arizona and had all three of her children
taken from her. The children, whose ages were 5, 8, and 15, were sent to a foster care facility in
New York.166 It took almost 6 weeks before any communication between Ramirez and her
160
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children occurred, and her eldest daughter was admitted to a hospital in March after threatening
to take her own life.167 Deisy Ramirez’s lawyer has stated that the U.S. government has failed to
give him any reason for the separation, but that the only connection that can be made is the fact
that a decade ago Ms. Ramirez was deported for illegal attempt of entry.168
Since the ending of the zero-tolerance policy, around 2,700 children have been reunited
with their families, but reports state that there are still thousands of children who have yet to be
accounted for, or reunited.169 President Trump’s failure to make amends for the damage his
policy has caused, and his ongoing anti-immigrant rhetoric makes it clear that a clause meant to
protect migrants from child trafficking and harm, is predominantly being used to continue to
separate children from their families. Family separation has not ended, but instead has entered a
darker stage, where it is happening unmonitored and uncontrolled. The Trump Administration is
still continuing to execute its strategy of militarization of the border and criminalization of
migrants for the purpose of continuing a zero-tolerance approach. In this case the zero tolerance
is of any migrant who the Trump Administration suspects is a danger to U.S. society. This is
largely going unnoticed or is not prioritized by the same media and prominent individuals who
once called for the ending of the family separation policy when in full effect. We all need to do
better.
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